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To THE PRINCIPAL MATTERS CONTAINED ES THIS VOLUME. 





ABATEMENT. 
1. A plea in abatement at the second term, which is rejected 
as coming in too late, is no appearance to the writ.—Jor- 
Bats VE, Bielhinc cc ccccovicecssrvcsanergasccsesennt 
2. A defect in a writ must be taken advantage of, by plea in 
abatement.—2).....cccccccrccvccceccdecesececsend 
. Objections raised to the time of filing a plea in abatement, 
founded on the rules of court, must be made in the court 
below, and cannot be entertained in the Supreme court. 
McCutchen, adm’x vs. McCutchen... .esececcesevens 
Judgment for defendant on a plea in abatement, whether 
it be an issue in fact or in law, is, that the writ or bill be 
quashed,—and a respondeas ouster therefore, is not a- 
WATKEd.— ib. ove cescccccscccccvssvesssevcessecece 
. After judgment of respondeas ouster, upon a demurrer to 
plea in abatement,—no other plea in abatement can be’ 
allowed.— Houck vs. Scdtt.....sccccccscseccccsccces 
. Where one of several defendants, sued as partners, pleads 
in abatement, and the jury find the issue for the plaintiffs, 
_ and judgment is rendered by the court, for the amount of 
the plaintifis’ claim, the defendants cannot object in error, 
on the rendition of judgment against all, on the issue 
formed upon the plea, the jury having found no damages. 
Hobson § Sons vs. Emanuel et dl..ccsceececeevsees 
. A plea in abatement, that a suit was pending for the iden- 
tical cause of action, at the time of the issuance of the 
writ, is supported by ‘the production of the record; and 
the replication to such a plea should present the issue of 
nul tiel record.—Gaston vs. Parsons..... 6.000000 
A defendant is entitled to judgment of non pros, where 
no replication is filed to his plea in abatement.—tb.....» 


ACCEPTANCE. 
1. A promise in writing, to accept a bill of exchange not in 
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esse, is, in law, a sufficient acceptance, if the bill be ta 
ken on the faith of such promise.-- Kennedy vs. Geddes 

2. A collateral, written, gr a mere verbal promise to accept 
a bill, made after it is drawn, may a!so amount to an ac- 
OOPPMNCO.—AD.. 0... ccc cccrcccccccccccsccccccccens 

3. But a mere verbal promise to accept a bill of exchange, 
not yet drawn, is not such an acceptance, as will, in law, 
bind the acceptor, even if made to the person in whose 
Gaver the bill is drawn.— db... cscs cccccccccscccees 

accreTrion.—(See Riparian Rights.) 

ACTION, RIGHT OF. 

1. Remedies for the enforcement of contracts, or to obtain 
compensation for a breach, are to be regulated and pursu- 
ed according to the lex fori i, and not the law of the place 
where they are made or are to be executed.—- Goodman 
vs. ag gta RRL Raga 

2. Statutes, prescribing the time within which courts shall 
entertain certain actions, relate,to the remedy, and a par- 
ty seeking that remedy, must bring himself within the 
prescription, as limited by the lex fori. 4D... cccccccces 

3. A plea of presciption affirmed by a judgment operates as 
an answer to the right of action every where.—ib.....+. 

4. The discharge of a contract, or a defence against it, in 
the place where it is made, is ‘available every ‘where.—ib. 

5. At common law, actions that arise from contracts, fer the 
payment of imoney, or for the performance of duties 
where property is in q juestion, survive to the exccutor or 
administrator—actions for injuries to the person, charac- 
ter or property of individuals, die with the person.— Ne¢- 
Gammeer Ve. Bartell. fo. 20sec ccccescccccc dete ss 

6. The statutes modifying this rule, do not extend relief: a- 
gainst the executor or administrator, for an injury to per- 
sonal property, committed by the testator or intestate.-ib. 

7. The statute of eighteen hundred and twenty-six, provides 
that all actions of trespass quere clausum fregit, and ac- 
tions to recover damages for injuries to personal property, 

may, if the plaintiff ‘dies , be revived by his executor or 
administrator, in the same manner as actions on contracts, 
but does not apply to defendants,—ib,. oe. eccecvecees 

8. Trover, where property has been converted, or an action 

for money had and received, on an implied contract, waiv- 

ing the wjury, may be maintained against an executor or 
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administrator, where the p roperty b as been sold by a tes- 

tator or intestate ; and if the property be im specie, in 

the hands of the personal representative, he can be made 

personally amenable lor it.—2b.....eeesescccceseceee 18L 
9. But an action of trespass proper, does not survive agaitist 

the representative of the wrong doer, where commenced 

in his life time ; and in such case the representatives can- 

not make themse!ves p arties to the oli és 68S OG 181 
10. In general, if ther: : be a special parol agreement for the 

performance of any duty, no action will tie, until the du- 

ty has been porte I performed.— Gauzzam vs. Kirby.. 253 


ADMINISTRATION—-LETTERS OF. 
1. Letters of administration are but evidence of authority, 
and an administrator may act without them, if the re- 
cc — of the court shew his appointment.—Hosey, adm’r 

Serre ere re kink on en Rane 6eee gabe eee 


ADMIRALTY 


1. A denia!, in a case in admiralty, of the allegations of the 





petition, and concluding to the —— is the tender,of 

an issue to a jury, and cannot be l by ihe court.— 

per 3a Pri pit OG enatave came os stoseeesesses 201 
9. And the nder Lan issue is a request for atrial by 





Pande peocludes the court from det didi the truth 
of the facts put in issue.—ib....... }-wecennecke ere 


AGENT. 
1. Where one was employed as clerk or agent to take 
¢ charg: of at ‘cantile establishment of complainant, who 
at sundry ti mes furnis sn di invoices of goods, and-refused 
to render an account of sales or of moneys received—the 
jurisdiction of chancery ts undoubted. — Halsied vs. 
Rabb..... be le aes es ae “eee are TAT eee es 63 
2. In agencies, including only a single transaction, 1, stich asa 
consignment ol foods, or the deliv: ry of mon to he laid 
out in the purchase of a particular thing, or ‘to be paid 
over to a third person,—a suit at law is maintainable, and 
if a discovery were not desired, such a case would proba 
bly be only cognizable at law.—ib..... panies ice ie 
3. The aflir ee t of one who describes himseif as agent of 
the plaintiff in attachment, is a sufficient compliane >with 
the’ statute, to warrant the issuance of an attachment. 
icag te Lovable... «consonant on 250 
1. Where one, by his will, appointed certain agents to make 
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ruil, or quantum valeba 
Hitchcock: ef al. vs. Lantee; 
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entitled to the moucy may recover in ai-action for mo- 
ney had and received to his Use.——th.... ecco seeeeeee 

3. Nor is it nec ssary that there shou!d have been any a- 
greement between the parties, to entitle the. plaintiff to 
maintain this action—for the law creates the privity and 
the promise.—ibh..... 22sec eee cece eens ieee Cage ene 

4. If money be one to one | m1 to deliver to a 
third, the right to the money Is t% isferred to the latter, 
and he may maintain action.—tb....... eee. oom 

5. Nor does the statute of fraud rpose a barrier to a Te- 
covery in such a c: is the undertaking is not to ap- 
swer for the debt, default or miscarriage of another, but 
to pay the m« ey of anoth eudy received, or when 
received, to a third person.—th.w... cece eee eceee : 

6. Where the execution of a trust creates a mere monied de- 
mand upon the trustee, for a sum certain, or which may 
be reduced to a certainty, by a reference to something else, 
there is no pr inciple of law which renders 1 ecessary a 
resort to equity. RN He aes (<tesanes 

7. If acontract under LI » executed, as not to anthor- 
ise a party injured Soap iis breach to sue upon jt, he may 
bring assumpsil, and make the contract inducement, by 


his declaration, or give it in evidence, without notieme it 


in the pleadings. ah 


ATTACHMENT. 
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1. Ina proceeding to try the right of property, | 
der an attachment, the court cann 
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the*ground that the licn of attachment was destroy- 
ed by the giving of a re] |.-—~Perine ct al. vs. 


pS EES Petey ete ae emer ner ree 
. Notice to defendant, or advertisem necessary in 
a case of attachment against an abs ont defendant, where 


18 hot 


the judgment is not re ndered until after the e xpiration of 
six months from the issuance of the attachment.— Biek- 


‘erstaff VS. Patterson ee or ee Tere. eee Ce ro cee 
Where the sheriff returns, to a writ of attachment, that 
he has levied vn certain,property—it will be intended that 
the property levied on ‘was that of defendant in attach- 
ment.—ib......... o 
Where judgment is nat rein 
an absent defendant, until 
months: from the issuance 
- ground of error, that notice: 
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defeadant, of tiie issuance of the atiachment, or the pen. 
deney of the suit, either by mail or publication.— Mur- 
ray vs. Cone et al ate as anws ad's wee Sagas ee eae 


5. The affidavit of one who‘describes hi mnself as agent of 


the plaintiff in attachment, is a sufficient compliance with 
the; statute, to warrant the issuance of an attachment.- 

6. Ajprivy in interest in attachment, may at all times point 
out defects in the proceedings, and submit a motion to 
quash.— Planters’ and Merchants’ Bank of Mobile vs. 
Stith nnt eens aekh dau tsinnhnsdedeh dens ae 

7. And, it seems, that the pr: actice of quashing attachments, 
where the remedy i is unauthorised, or the requisitions of 


the statute not complied with, upon the mere motion of 


strangers to the record as amici curie, has — SO 
long, “that it is not now considered irregular.——ib....... 
8. A defective bond is not a sufficient cause for quashing 
proceedings by attachment, unless plaintiff declines ex- 
ecuting a perfect bond.——ib.......... tines shavabds 
9. A possible debt, depending upon a contingency which 
may never happen, cannot be preceeded on by attach- 
ment.—-ib. ....... WErevrrie Titer. Lert tee 
10. Where neither the writ, affidavit or bond, allege that de- 
fendant’s estate was attached to satisfy a contingent lia 
bility—it will be presumed that the undertaking for which 
plaintiff seeks redress, is absolute.—ib....... ciknp aes 3 
11. The endorsement on an attachment is no part of the re- 
cord, as the law does not require that the cause of action 
should be so endorsed ; and will not be looked to, to as- 


certain the nature of the on forming the basis of 


Ec Ans choc cnecanccsnctcasegecese 
12. The object of the fifth section of the constitu ition, arti- 
cle on banks, was to restrain the legislature from grant- 
ing to banking corporations, exclusive facilities in the col- 
lection of its “debts, but does not deprive the banks, in 
common with other creditors, of the benefit of process by 
MN a5 ps 60e.« cdctencadsenddddraee sees « 
13. Corporations allowed to sue and be sued, necessarily 
authority to perform by theig agents, services in- 
cident to the commencement or prosecution of suits.— ib. 
14. The term person, in a statute, embraces not only nadu- 
ral, but artificial persons, unless the language indicates 
that it was employed i in a more limited sense therefore, 
a corporation is a person, within the meaning of the a 
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mon with other creditors, of the benefit of process by at- 
tachment.----Z'he Planters’ and Merchants’ Bank vs. 
TT n6 kicked i Cue hs a athsas Conc dacn 


BANKS, MOTIONS BY. 

1. In a summary proceeding on a bank notice, every thing 
necessary to give the court juri isdicti nm and to-sustain its 
judgment, must appear on the record.----Bates vs. The 
Planters’ and Merchants’ CN 6 ros Sab obes cube wes 

2. And where the record does not shew that the certificate 
of the President of the bank was produced and shewn 
to the court, it has no jurisdiction, and judgment cannot 
iid «ic snsoess 65460066 o0'bsae cases’ 

8. Such certificate, appended to a notice to defendant at- 
tached to the transcript. is no par rt of the record --no ac- 
tion of the court appearing to have been had on it.---id.. 

4. The charter of the P} anters’ and Merchants’ Bank of Mo- 
bile, does not give the right to the bank, to recover on 
notes or bills held by them, —_ ss such notes and bills 
are made negotiable and paya! de at that particular baok. 
Levert vs. The Planters’ and u ler han FP Bank.o+ ass: 

6. And in such cases, the record must shew that the note or 
bill on which the ren edy is sought; was made payable 
and negotiable at the bimk.---7b.......... cece eee eee 

6. The notice issued to defendant, and attached to the tran- 
script, is not considered as part of the record,—so as to 
shew the right of the bank to recover on motion.—ib.... 

7. The act of the thirtieth June, eighteen hundred and 
thirty-seven, gives the remedy, ‘by inotion, to the bank, 
only on notes and bij ls, the tutu ire acquisition of the 
hs ADEE eh wend eds kd oe ek eee cabibawe 4 

8. The remedy by motion, being in derogation of the com- 
mon law, cannot be inferred, uuless the party claiming 
the benefit of it, shews affirmatiy ely that he is entitled to 


9. The bank cannot, as endorsee of defendant, maintain a 


roceeding against one (not the maker) as the endorser of 
aS fee 


a note, made payable to the order of the maker.—Lea § 
Langdon vs. The Branch Bank of Mobile........... 
10. And the certificate of the President of the b ank, that the 
paper sued on is really and bona fide, the property of the 
bank, will not, of itself, give title to the bank, of the pa- 
per sted on.—ib. ee ee ee ee eee Pees eT 
11. The legislature, in requiring such certificate, did not in- 
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MNaAry pre 


banks, in.collecting claims di nm, IC quires the court 

to impane! a jury to try tne issue, where the claim is con- 

tested. x BS ry \ v, he i> i of ie bile. ewe veocsececewee 360 
3¢ » * } gules 34 — * — - 

13. In cases where bank debtors are proceeded against sym- 
marily by notice, the giment, whetaer by default or 
otherwise, must shew affirmatively every fact ne comenty 
to give the court jurisdiction ; and in judgments by de- 
ault, the liabili the defendant for the debt must be 
fault, the liability of the « ant for the debt st be 
a Pe ee eee ee Te OT 

D.0h weet *— 3 . : ? y ‘ rarniet ac 
14. But where an issue | lc up, the verdict ascertains 
the de! liability, as in ot deed ce 361 

15. ‘hiewies. in writing, wi so far identifies the debt for 
which jud nt will | 1, as to aflord reasonable 
certainty, fficient.---27b...... ere eT ere eer ee 

16. A corpor 1 can do an a by an attorney in 
fact; and so, an attorney, acti mn behalf of a bar uk, may 
give the notice to a bank debter, required by stat ute, pre- 
posh 4 : ae en) oes | 9 
vious to a n 1 fer jude UT A ead ayg ai err yee 

17. And such notice need not be under the seal of the cor- 

poration.=--2 sae one gel ek 

18. The ane! ions existing by the 
common flaw, that they could only act by their common 
seal, has ication toc ;creaicd by statute. 

. i] 
ts iets Tint etter 2 2 Tien 2 . ‘ureter erte 362 

BEQUEST. 

1. Where pi 10 i io a married wo- 
man withouta Lies it annerin which itis 
to be poss njoved, it t to the ordinary 
7 ? Pe nn tometen! = ze ¢? aos 1 : 2 inannbnn 
icfzal anc Ulta il Ga ta oa 1. - £40701 0 ivUusiee, 

Yr? , , ~ 
Vs. Wrae eee : ee eee Pee ae 
, : ri > — —T eh: e 
2. But if ita tf y jnstrument which 
° . . oC 42 
transfers t ) -as the in »n of the do- 
nor or t Id have an estate there- 
in to her d al, such intention 
shall takegeiivet, if it] 1d eicariy expressed.---7b. 73 

3. Where the terms empio' r the ‘ or tesiator, ina 
cift or bequest to an unina ri aw are that the pro- 
perty shall be “at her posa ‘for her sole and 
separate use,” the properiy will vest absojutely in her as 
the owner, and it will bo subject, upon marriage, to the 

-marital viehts of the hushand.---7d.... eh areas eee 
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4. Much stronger terms are required to indicate the inten- 
tion of a denor or testator, to continue a distinct estate in 
an unmarried woman, atter she sha!! come under the pro- 
tection and contro! of the husband, than in the ease of a 
gift. or bequest toa married -woman.--ib..... ee. eee es 

5. Where there is no indication of am intention, in the 
deed of gift of slaves, of a dather to his son-in-law, in 

- trust for his di wighter, 1 hat she is to have the slaves at 
her own disposal, or for her own. use, and as her separate 
‘property ; and no terms to inhibit. the busband from dis- 
posing. of the slaves, against the consent of the orn 
the husband must be. taken to have acquired an éstate for 
the life of his wife in the slaves, untrammeled by any 
right;of the wife to dispose of them; ahd the. i interp Osl- 
tion of a trustee, or the fact : of the daughter being mar- 
ried at the time of the @iit, can make no diff nences--4h, 

6. And whee a life estate only is vest oa in the daughter, 
withgthe fee to her children---the cl hildre yu ‘there be any, 
may have recourse to a court « we “17 ity, even during the 
hfe of the mother, to prevent the removal of the slaves, 


soas togput in jeopardy their Saale Interest.---2)...... 
oe * - - 


BILL OF EXCHANGE. 

1... The liability of the drawer or indorser of an inland bill, 
is fixed on preseritment for ac —— tance or payme nt, and 
notice---but damages alone acerue on the profest.---Jor- 
ARERR NE Te eG OTE 

2, And an averment in the declaration, of protest, is neces- 
_ Sary to authorise damages to be given.---ib-. 6... eee. 
3. But the computation of damages by the clerk, without 
the averment of protest, is a mere clerical error, which 
may -be corrected in the écurt below; or in this court, at 
the costs of the plaintiff in érror.—ib..... 0... cee eee 
4. Where A endorses a bill of ¢ xchange’it lank, with an un- 
derstanding that it is to be accepte: 3, and this un- 
derstanding is: communicated to C, w 10 pr urchases the 
bill, before the purchase; and the bil! is not accepted by B, 
but by some other person,---A, the endorser is not liable on 
his endors.ment, to C, the holder.--- Jee vs. The Branch 
I 6. 0 win 2.4 oe Mmaid pind Bond hch-a's aie kre 
5. The acceptor of a bill is prim: wily Hiab! e to pay the bill, 

and the drawer and the endorser, if the proper steps are 

taken to charge them, are liable‘on the default of the ac- 
ceptor---but the endorser is liable, iu no instance, to the ac- 


ceptor, unless im case of an acceptance for the honor of 
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ed. And, in sue! case, the error of allowing the impro- 

per written evidence, can only be cured by withdrawing 

from the jury the written evidence oflercd, as it cannot 

be known wich of the iwo modes ef proving the fact, 

Was relica On i9 PL TAC ACTION .-—7TO.e eee e ere vvecce SN 
L5. Each party to‘a bili of exchange or promissory note, whe- . 

ther by endorsement or mere de!tvery, bas, in all cases, 

util the day alter he has reecived notice, to give or for- 

ward notice to his prior endorser, and so on, till notice 


mann! 9? Pron weeny I RQ 
EY a ee rer, 





16.A promise in writ! ig, to ae ta bill of « xchange I 
P esse, is, in law, asuificient acceptance, if the bill be ta- 
ken on the faith of such promice.--Kenredy vs. Geddes 
eS cat 6. ol at Gr ad ag hasd: Ae eb Oo ae ae 
17.A collateral, wriffen, or a mere verbal promise to accept 
a bill, made after it is drawn, may a!so- amount to an ac- 
ceptance.— id. ....... Lowedsdetéaes dines +6es sao) EO 
18. but a mei : bill of exchange, 
not yet drawn i maw, 
bind the ¢ if 1 to iuc | in whose 
Sever the bill is drawn.—ébi... ccicccvcccicsccssces. BB 
19. A deciaration against defendant, as drawer of a bill, 
Whieh does nota ‘ presentment for payment, and no- 
‘ tice of refusal, is uot a-defect available in error.---Samith 
ES | rere TTT TT 
20. Where one draws a bi -and accepts it, and Is 
afterwards sucd as d: 3 of payment--he will 
be liabice, without uctice of no-payment, as it was his 
duty to provid --and he must 
have had knowled¢ it it was unpaid.—-id......eees0e HM 
21. Where a judgement i red tp for more than the a- 
mount due, a motion by ad lant for a new trial, will 
be refused, on condition that plaintiiT remit the execss.--- 
St craic ivaie «aoc pike Wein wee oy meee bike a teeee ee 
22. And, in sucha case, if i: issue excenton for more 
than the amount due on tho jn nt, the remedy 1s to 
supersede the cxecution.---7.. cee eee e ees eesecccoee BOS 
23. Inland bills of exchange, in this State, are reculated 
and governed by the sa awe, usages and customs, 
whica regulate and covernfereicn bills of exchange, ex- 
cept in the amount of damages.---Hanrick vs. The far- 
mers’ Bank: of Chatialioochie. ...cccccesccccccccces G39 
24. Damages, other than interest, are never given by the 
Jaw merchant, against an accepior of a bill—as acceptor 
EE SPE Mes eee eee Te ae 
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25. In England the damaces afe estimate 
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27. The d i lish de- 
ree 
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BLANK. 

1. Where onc nar 
with intent that it s! Li 
ment, he i 
trusted with it. sha 
by filling it up wit! 
purpose, t!  t! 

2. Such a blank, is : 
the person t ) Whom tl 
NGRES IE TE HH os op los ese ea , 

3. And if sucha} k | 
istence, and | 
dissoltition, such partner > 
moneys paid by the siener or 
NE veo acca tune cxneee 

4. Where one lends his na: an 


paitners, as ¢! 


partner, and t! 

led to pay the sum i [ 
entitled to rcimbu: 

RR ei Boe Hib rd ib he tena ede nee are-& 


5. It SCECIRS, how ver, tnat if 
for the purpose_of inserting a | 
for a particular purpose, and it | 
sum, or used for a different pur 
plated by the signer cr endorser 
facts be traced to the know 
he acquires possession of the 1 
& TECOVEFY.—-20... 2c eccccee ; 


CHANCERY. 


1. Where one was employcd.as cl 


charge of a mercantile establishm 
at sundry times, furnished involc 
to render an account of sales or « 
jurisdiction of chancery is un 
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2. In agencies, including only a Singh transaction, such as a 
consignment of goods, or the delivery of money, to be laid 
out in the pu irchase of a particular thing, or to be’ paid 
over toa third ' TsOn,—a ‘suit at law is maintainable, and 
if'a discovery were not desired, such a case would proba- 
bly be only cog nizable ai OS ERE OEE PRN Cer 

lecree on a 
he allega- 


IOP 


3. It is a well settled rule of chancery, not to ¢ 
case support ‘d by proof, and not sustained by 
tions of the pleadings. ‘The allegation and pro of must 


} ~ 
i 


correspond.--.1/ urys adiuvr vs. Mason's aduvr.e...es 
4. There is a broa land clearly defined distinction between 
trusts of property, which are specific in their nature, and 
trusts of ‘money, which jlave.nd ear-marks, by: which 
they: can be identified —-ib,......c.0 cree cece cee cence 
But there is no difference between a trust created by the 
deposit of money in the first instance, and one where the 
money is raise a by the sa e or conversion of a chattel de- 
posited with a trustee, to convert into money.---2b....... 
6. Whenever’ the subject matter of a trust can be sued for 
at law, the statute -of limit tionS:may be insisted on as a 
bar, although the remedy is pursued in a court of equi- 
oe | SR RE PLAS a a aery aor ey Pee 
. The only trusts not- within the operation of the statute, 


are those which are peculiarly and exclusively, the sub- 


jects of eq: uity MUVMIICTION 6D... 6s ge oan sn te Cinwe nes 
8. A subsisting recognised and acknowledged trust, as be- 
tween the trustee and the ces/vi gue trust, is not barred 
by the statute of Jimitation.---2b....6 26. cece eee eee ees 


9. If specific property is plaeed in the possession 0 
in trust .for a specific purpose, as long as it re) mains in 
specie, and .capable of identification, it is considered as 
held subject to the trust ich. ti as the trustee 
shall:do some act cvincing » convert it to 
his own use, or to ren he trust confi- 
ded to him; and in a!l such cases, between the trustee 
and. cestui qve irust, § ach intention mtist be known or 
communicated to the trustee, othe ‘wise the property will 
be considered as r abies subject to the trust.—7b..... 

10. But this rule has iever, been applied to mere money 








‘trusts, whon the fund has not been kept.distinct and sep- 
arate from other finds belonging to the trustee.---ib...... 
Lk It is now well settled, that if a defendant, by plea or an- 


‘ 


swer, relies on the statute’of limitations, as a defence---- 
the plaintiff, if he wishes to bring his case within any of 
its exceptions, must amend his bill or flea special repli- 
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16. A bi!l will not be dismissed, without 
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cation, so that the new m atter introdueed by him may be 
coutroverted or avoided by t posing party.---ib...... 212 

«. And the act of cighteen hun dred and twen ty-three, dis- 
penses only with tie merely formal replication, before ne- 
cessary, t authorise the intreduction ‘of evi- 
dence, not applicable te any previously made allegation. 

3. The strictness In an to a bill in equity, 

ations is relied on as a defence, 


ui he O} } 
and hi no 


> en? answer 
Saiie auswel 


where the statute of [imi 


213 


is not requisite, as in a oth... il iw ska 6 
14. Where a defendant in ‘equity wishes to bring the case 
charg l in e@on ainanv bi . | V evid nce, to be one of 
open account, he must make th sary wlegations of 
facts, by his plea and amswer.---if.....-ccee cece ececee BIZ 
15. The more statement ef an account before auditors, for 
the purpose of iacilitating the exa: ‘nination of matters be- 
. fore them, is not a revival of a dem 1and barred by statute. 


prejudice, 


“rite 
uli 


to ena- 
bie a witness in a future suit, to tender a suitable release 
to restore his compotency.—ib... 4.0. eceeeececcceee BIS 





17. A transfer of a close in action for a valuable considera- 
tion, vests such an j t in the transferee, asa court of 
equity will enforce, and a court of Jaw protect, if the as- 
signee in the ’ the assienor.---G ‘oodicyn \ VS. 

18. ‘Tae rem ative «¢ » who, at an administrator’s 
sale, purchased, for an inadeqnate price, slaves, assumed 
to be subject to a mortgage which had lost its lien, is a ne- 


filed by the mortgagee, seeking to 
lortzage, to protect the interest of cre titors; 

) representative a party, no de- 
_— Sins yleton V8. Gayle... ee 
the slaves In possession, 
the bill.—-@b...cesicctoe & 


wit 


cessary party 
forclo 
and without 
cree can be} 
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moalrine ahT A, 
Hawa Sue 
iad in th 
yr wh 
l also be made a.narty to 


c ’ ‘ 'y 1- 
re a complainant nee'lects or refuses to make the 


e caus 
»y has one o 
shoul 


necessary pariies defendanis to his bill, after er stion 

made—the court will be authorised to dismiss © bill 

Without projudice.—ih..-.vecccccecccccseseccesens OO 
A bil! to fore'ese a tgare, where the record contains 


no proof of ti bond and mortgage, will 


be dismissed. 
A record in ecliat 


affirmatively ail the 
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warrant the belief that the bond and mortgage had been 
produced. before him and proved, it will be ‘sufficient ; but 
where the report does not warrant such a belief—the pro- 
duction and proof before him of the bond and mortgage 
will not be. presumed.— ih... 0.0 f ee cece ees ov.ccese O10 
24..The report of a master before.a decree of reversal, and 
on which report the decree is in some measure founded, 
cannot be afterwards ci nsidered.---ih..s......00022e-+ 270 
25. The statute making an instrument of writing evidence 
of the debt or duty for-which it w as given -does not apply 
to suits in chancery.---ib.... 6. eee eee Sheckiecewe ee 
26. Before a decree is pronounced, on a bill taken pro con- 
* Sesso, the court must be satisfied. by sufficient evidence, 
of the justice of comp!ainant’s demand.---ih.....5..... 270 
27. The answer of otic “defendant in chance ry, cannot be 
read ‘as evidence to:charge a co-defendant. ath, tae oveo Mh 
28. Notice of -the existence of a lien, admitted by one who 
.>purchased at an a \dministrat or’s sale, under tke lien, can- 


_»+ not bind those who claim uuder the purchaser.—if...2-° 271 


29, Nor does such fotice-admitted, supersede the ne cessity of 
proving the lien, wlien it is atten; ted to: be enforced:-ib. 271 


30. A decree eannot-be rendered against defendants, as exe- 


“cutors de-son tort, whovare not suéd in that character,-ib. 271 
31. Where one.is char ged, as administrator of an estate, a 

. decree cannot be rendered against him as a purchaser, 

_ with notice of a’lien in favor of a complainant, seeking to 

enforcé. the lien.—ib............. iv etsdnaeess conta) Oe 


~ 32. No deciee can be had against a purchaser without no- 


tice of a lien, unless, his“vendor, who was a purchaser 
with notice be made a party. ---ib. jesucckicdegcesadny See 
“33. A defendant, who does not regard the mandate of the 
. Subpoena, is understood to have set at defiance the au- 
thority of the law, and to place himself in contempt of 
“the process of tlie court, and is subject. to attachment. 
- Mussind vs. Bartlett... weep ec eee OP ee SPY 
34; As a‘general rule, a defendant who is in contempt, can- 
not be heard before the court, and is not allowed to con- 
tradict the allegations of the ‘bill, or bring forward any . 
defence, or allege any new: fact. ib Lewes <a he kaasaha 6 ae 
35. Nor is he allowed to appear atid contest the complainant’s 
‘demidind, before the clerk and master'to. whom the bill 
was referred to tale an account—but: the inhibition can 
be removed at any: time by filing a full and complete an- — 
RIES a6 005 OE8's 045 05 0s 0 i ogo PA EISET 
36. Where a defendant, served witha subpena i in chance- 
"TY; neglects to o'appeer, so that the bill is taken pro confes- 


~ 
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30 against him, and fefe srred to-the clerk and master to 

take and réport an account, it is net necessary -that. it 

should appear froin the report made under the reference, 

that the defendant had-notice of the time and’ place of ta- 

king the account.-:-ih . i ebiaheins eee ore eS 
37. A mortgage is regarded i in equity, as a security for the :: 

debt, and when it. becomes forfeited, the mortgagee. may 

take proceedings to make the security available ce, if so °. 

authorised by the terms of the morte o% oe) ef 
-38, Where a party executes a mortgage for the se curity of 

several sums of money, to fall due at different times »—-up- 

on default. in the payme nt_of the debt.whicli first falls 

due, the mortgage, pro /anio, becomes forfe ited: and the 

mortgagee may proceed for a foreclosure and s sale of the 

mortgaged PFEMISES.---O). s'5 00 eco oops acces Jape orer ee 
39: Though the mortz agor may. stop pro ceedings by pay- 

ing or tendering what is due upon (ei mortgage..—ih. . 2: 277 
40. Where a party executes a inorteage for the security of 

several sums of money, payable to:the same-person, and 

to fall due at different times, if on default, in the payment 

of.the first sum, the mortgagee file his bill to foreclose the 

mortgage, and sapere! the suit the other debts fall due, 

it is competent to take an account of-all the debts intend- 

ed to be secured, ain 1 to decree a sale for their payment. 

nS koa aataeieere hoes aie seta a oer ae Oda aca eet eee i 
Al. Where a bill for the foreclosure of a mortgage, and a 

sale of the mortgaged premises, has-been pending, and the 

defendant served? with subpena for s everal terms, it is 

competent to refer the bill toa mastcr, to take and report 

an account, to receive his report, an ‘d render a final de- 
- ¢@ree in the case at the same tern. = ee errr 5 
42. It is not necessary in a decree for the forecloure ‘of a 

mortgaze and a sa'e of the mortgaged premises, to pre- 

scribe some future ed for the payment-of what may be 

due. upon the morigi ve, before a foreclosure and sale.--- 

itinie mist aidie ied Wahsin-9 kA 8k oad 0t.o:eS tn ebet ae 
A3. The sheiiff is com \petent to execute a deeree for the.sale 

of mortgag va premises, » UP m1 the forec'osure of the mort- 


gagor’s equity of redei on, and the decree need not re- 

quire a return of the pr roceedings thereon to the court.--- 

Dh shales > suk wet kelse ESP e ee Tee Oe re soccsees ee 
44. Where the execution of ‘a trust creates. a mere monied 


demand upon the trustee for a sum certain, or which may 
be reduced to a certainty by a reference to something else, 
there is no principle of law which renders necessary a re- 
sort to equity.---Hitcheock et al. vs. Lukens § son...... 333 
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45. The jurisdiction of the county court, in the adjustment 
of the estates of deceased persons, is llinited---depending 
upon legislative grants.iu its favor: but where the coun- 
ty court is incompetent, the powers of chancery are ade- 
quate to the emergency.---Leavens vs. Butler ef ur..... 

46. Where, after judzmenand execution, one files his bill 
to enjoin the judgment, statiug that he has off-sets---but 
alleging no surprise on the tria!, or discovery ot new 
facts---there is no basis on which the jurisdictio n ef chan- 
cery can rest,---and the bill will be dismissed.-—/i¢/d vs. 
ESCA 6 cK b sete pods chacMesyccacogecba 

47. Where one has off-sets to an action, which he cannot 
prove without the aid of p! laintif’ S testimony---he must 
exhibit his biil in chance ry, ealling for a discovery, pre- 
vious to judgment ; or else show a satisfactory excuse for 
IEE Bir ER ova cain eS os sd signe en's dec cine picts 


A8. A bill, in nature of a bill fora new trial at law. is never 


entertaincd, Where the party might have had the full be- 
nefit?of a motion for that purpose at law.--ib..... 6.2.6. 


CHOSE IN ACTIC 
1. A chose in sila is any _ to damages, whether aris- 
ing from the commission of a tort, tlie omission of duty, 
or the breach of a contra: cod lugee vs. Toland....... 
2. If a chattel be found, and not converted to the use of the 
finder ; or, orif it be hired or loaned, or otherwise bailed 

. —it does not thereby become a chose in action; and if it 
belong to a woman who imarrics, her right in nmediately 
vests in the husband, at least so far, that if ge cies it will 
ES RY De oe ee era ee 
3. A°.chose in action at common law is not assignable.--- 
EE LE OTOL eT eee PALE Ee 
4. A transfer of a chose in action for a valuable consideration, 
vests such an interest in the transferee as a court of equi- 
ty will enforce, and a court of law protect, if the assignee 
sue in the*name of the assiguor.—ib..... cece eee wees 
5. But where the possession of the propeity assigned, is 
held by another, adversely, and under a color of title, and 
the owner would be driven to an action to recover his 
possession---it is a mere chose in action and the trans- 
feree cannot maintain action in his own name.---ih...... 


CLERK OF COURT. 
1. Independent of statutory enactments, money cannct be 
lawfully paid to the clerk of court, in vacation ; or in 


237 




















INDEX 
any manner than as the officer of the court, in term time. 
Cie 6S. TeeGS. sek inca sped cddensek i cleeeeenen 


‘ ] t» t, 


2. As, on plea pleadcd, when the cause of action ts admit- 


ted to a partia! extent; in the case of tende: ; and when- 


money is paid into court in satisfaction ef a judgment,--- 


3. But, in these cases, the money is presumed to be brought 
before the court, and placed in the custody of the clerk 
as the fiduciary of the court.---2D.....-ccc cece ccevene 


ml Bie a pe a, ee Pare eee ee ae sete 
4. The only case in which a clerk is authorised by statute, 


to receive moneys, 1S in satisfaction of a recognizance, en- 
tered into by deiendants, who have aflowed judgme.t to 


to pass agaiust them at the first term, on petition and 

BEMAMIOIG ==10i « abe. 5. sist n sbi ee 
5. The c'erk of the circuit court 

writs of error i any criminal case: such writs must ori- 


f 
ginate {rom an application to the Supreme court.--Bourne 
5 c COPIES cUid chy?) rik ri si UU ba wt Lcill * Lidl. £50 1G 


as Ho authority to issue 


6. The clerk of the court has no power to ascertain the da- 
mages, but on a writing ascertaining the plamtiif’s de- 
mand.---Hanrick vs. The Farmers’ Baul. of Chatlahoo- 

7. Where the common money counts are added to a count 
on a bill of exchange---the clerk may compute the dama- 

he common 

COUTTS. 20... 0 nec cce mows cececcccecesceew epeeseres 


~ 
~ 


ges without entering a nolle prosequi t 


CONTEMPT 

1. A defendant who does not reeard the mandate of the sub- 
peena, is understood to have set at defiance the authority 
of the law, and to place himself in contempt of the pro- 
cess of the court, and is subject to attachment.—_Mussi- 
ey ne See ate es bc i cee 

2. As a general rule, a defendant who is in contempt, can- 
not be heard before the court, and is uot allowed to con- 
tradict the.ailegations of the bill, er bring forward any 
defence, or alleze any new fact.—-2b.. 2... ccc ccecceces 

3. Nor is he allowed to appear and contest the complainant’s 
demand, before the clerk and ‘master to whom the bilh 


was referred to take an account—but the inhibition can 
be removed at any time, by filing a full and complete an- 
. . > F 
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CONTRACTS. 
1. Persona! contracts are to have the same obligation, foree- 


293 


293 


539 
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validity and interpret: wor in e very country, which they 
‘have in the country where tiey are -made, of are ‘to be 
‘ executed.-- Goadman vs. Wituthess.... OS are 


- 2. But the courts of ne coutitry are.bound te enforce or hold 


valid, any-contract injt ious to its own righ ts; or. those.of 
‘its citizens ;-or whiclr offends a ic mora!s, or violates 


“public faith.---id..... 2%. 9 tensed wrt eee etree cece gees 


3, Remedies for the enforcement o f contracts, cr to. obtain 


_&. The naturé, validity 


‘compénsation for a breach, are to be regulated and.pursu- 
ed according to the Jes fori, nnd net thelaw of the place 


- where they are made or are-to be éxecuted.—-ib.e.. 4. 


nsiraetian atid efléct ef contracts, 
are to be’ ascertain: a by. the 2 ex loei coniractus, and-that 
law is considered as much a aa of the contract, as if it 
were expressly inserted fii it.-+-ih.. 0. ee eee eee ae 


84 


84 


5. The discharge of a.contrac t, Cr.a ck Je AeA tinst it, in 


‘the place wh ere it is made, is available every where. = th 


. 6: The legal obligi ation ref a ct ntract is discharged, when- 


ever .the statute of "ae tions ofthe place where it was 


made, has rua against it; aiid nothing remains, but’a moral 
duty, which courts of judicature cannot coerce, ib... .% 


' % It seems,-that if the Jeg ral right be gone, the contraet. is 


: discharged, until it is re-aflirmed, or i) same. manner re- 


cognised.— ib. beveecersees seg geers Pie ame ened 
8. Prescription CO: stitutin: >a bar at the place of the con- 
tract, operat esasa def it ne e exira ter) 1107°02621 - BPisaikes 
9.°A contract for the sale or hire of as'ave, is governed as 
far as the nature of the sub¥ct will allow, by the same 
principles that govern hes r contracts of sale. ‘Ricks, ad. 
ys. Dillahuniy........++... iesetevn ha chen e agen 


10. Cases ad Anilonont and unwritten ecuitiaates when the 


11:In general, if there be a specia 


contract is expressed, and tie « utile: ; defined, are net open 
contracts in the view of the statute ef limitations, and 
therefore, actions founded on them are not barred in 
three years.--- Murry's admr vs. Mason’s adim'r.....0.+ 
parol agreement for the 
performance of any ¢ duty, no action will lic, until the du- 


ty has been actually r perfor rmed.— Gazzum vs. Kirby... 


12. And if the contract has bee: n executed, the agreement to 


a 


pay the money becomes absoltite, and a re covery may be 
had upon the appropri iate count for an indebilatus as- 
BUMPStE—AD. ooo ecco cedecccccccccecvevcercwescces 


13. If a party undertake to do work by a fixed time, orina 


particular manner, but fails to perform it within the time, 


134 


213 


253 
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or according to the manner agreed; he cannot recover-on 
the special contract.—ib..... (iwi wus esate ada eee 
14. But, if the work done, was of value to the de ‘fendant, 
plaintiff may recover on a qutc antum meriit.—ib...e.ss 
15. If the work be so illy executed, as to be of: no benefit to 
the defendadt, the plaintiff is not entitled to recover any 
thing ; not even for materials furntshed.—7b. os... eee es 
16. If the.work performed is of less value to a defendaat, 
when comp!eted, alter a stipulated ‘time, than it would 
have been; had the contract been performed with punctu- 
ality,—it is competent for him to.reduce the recovery by 
shewing the fact.-ib.........% iF. casks ashe Seetea ns 
17. And, in sucit a case; the, contract is goed ‘evidence to 
shew what estimate the part 3. originally placed on the 


We 9 656 .ds.5 65.0 S tes Oa eee eee eet ceacue 
18. To atithorise a‘party to recover upon a ¢ ount tn the 
declaration, alfeging :a special contract, it is necessary to 
shew econtract substantial vas alleged.— Hitchcock et-al. 
Vs. Lukens Os chk b0 oP hee h dcatiee bio ee 
19.:But it is campetent for a plaintiff, where nx “spec ial eon- 
tract is proved, if he have a good cause of action, to recover 


either in a ‘general éndcbifatus assum bie juantum me- 
rutt, or guantwin valebant,.as the proof may warrant.— 
OE CE ee eere ee vibe das San eabee bebe peaeene 
20. Where one-man has mouey_in his hands, which-ex equo 
et bono belongs to anotlier, if there be no contract, modi- 


- fying or controling the general! liability to pay, the person 


entitled to the money may recover in an action for mo- 
néy had and received to lis-use.—-ib..s 0. oe coe e cee ee 
21. Nor is it nec sting | that there.should have been any a- 
greement between the parties, to entiile the plaintiff to 
maintain si action—for the law creates the privity and 
the promise.—iib. 68... eo. ee eer occ esde secs 


22. 1f money be given to one person to deliver to a 
third, the right to the money is‘transferred {o the. latter, 
and he may maintain action.—ib........ 2 eee. saboes 

23. Nor does the-statute of frauds interpose a barrier toa re- 
covery in such a case—-as the undertaking is not to an- 
swer for the debt, defult-or miscarriage of another, but 
to pay the money of another already received, or when 
received, to a third ees ee ee eee er 

24. Where the execution of a.trust creates a mere monied de- 
mand. upon the trustee, fora sum certain, or which may 
be reduced to a certainty, by a reference to something else, 
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there is nd princip‘e of law whieh renders necessary a 
Pe og CP EGIIY.— 20. occ ccc cr ccec cece ccesccesseceas 

5. If a contract under seal be so rapeagec as not to anthor- 
ote a party injured by its breach to sue upon it, he may 


bring assiimpsil, ¢ nd make the contract inducemen t, by 


his declaration, or give it in evidence, without noticing it 
in the pleadings.—ib.........sesseceecescscceececs 
26. A husband can only be charged by the contract or adinis- 
sion of his wife, in con isequence of some authority actual- 
ly given, or necess sarriy impli from the circumstances 
under, which sie acts.-- Rochelle vs. Harrison......... 
27. But the circumstances ate which plaintiff’s property 
went into possession of the intestate of a defendant ad- 
ministratrix, may be shi wh, in detinue, by age a re- 


’ 


quest from a fendaut to plaintiff to that cffect, in the life- 


time of her husband.— if. tui 6 dads ee 5s sh ahead dclacakel 
28. A contract for the sale of negroes, which is executory, 
and which ts siveet dtod frau lL creditors, does not pass 


the title: and an action brought on the contraet, by the 


vendee, arainst the vendor, for the slaves, caunot be main- 
‘tained.—-2b. ....... Ae ee ee 
29. What the law will not accord by suit, cannot be attained 
A OP DOCCR EBs os a a 0 0.00 0.8.0 65% od e.vees oes 


30. Therefore, whenever the title to prope ry ‘has once pass- 


ed, by an executed contract, it cannot be re-veste d, by re- 
caption, or any other mode of acquiring possession.—ib. 
31. ln Massachusetts, a distinction is made between actual 
conveyances, and contracts sought to -be enforced; the 
latter may be avoided—the former are binding.—7h..... 
32. But in New York and Ohio, conveyances void by sta- 
tute, as against creditors and purchasers, are binding be. 
tween the DATES. —— 89. oo voce cccanvivccevocccccsdos 
33. Where one reiits land, for the purpose of making a crop, 
l 
upon the condition tat he is to give up possession in case 
the owner sells to a third person, befo re the er: op is made ; 
‘it is not competent for the tenant, in case a sale is made, 
to object, that the contract of sa'e is not evideneed by a 
deed conveying a perfect tit’e.---Dean vs.-“Fail ........ 
34. In the construction of written contracts, the intention of 
the parties, as ascertained from the terms and the subjeet 
matter, determines the meaning.---Hvans vs. Sanders... 
35. And, in questions of doubt, the contract i sto be constru- 
,Ing 
ed mest strongly against the party who stip alates the pay- 
TE eo of a debt, or the performanee of a duty.---ip...... 
Where the terms of a contract are suseeptib'e of two 
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significations, they must be understocd in the sense most 
agreeable to the nature of the contract :—and where a 
clause is susceptible of diiferent constructions, it must be 
taken in the sense that will give to it some operation, ra- 
ther than that which will have none. —ib........+.2++. 497 
37. Where one promised by a written contract, to pay mo- 
ney on the first day of January, eighteen hundred and 
thirty-six, with interést from eighteen hundred and thir- 
ty-five ; it was held, that the intention of the contracting 
parties was, that interest was to be paid from the first day 
of January, eighteen hundred and thirty-five.---2b...... 497 
CONVERSION. 
1. The wrongfu! taking or detention of a personal chattel, 
or other illegal assumption of ownership, or using or mis- 
using of it, amount to a conversion.— Gray vs - Croche- 
ee inde aed .ccdheenphsceduateeeeqe nee 
2. So atemporary conversion wil! make a defendant liable; 
as, if one ride a horse,or control] the services of another's 
slave, though he afterwards restore them to the true own- 
er—the cause of action, which was once perfect, still re- 
mains, and the restoration will only go in mitigation of 


GMMAPCS.—— 8, 0. occ seccecccses cb cbdkenek Sie 
3. If a s!ave be lost, during t! 1e time he is.employed by a de- 
fendant, with« yut the owner's consent, defendant is liable 


in trover, to the full value rome pro TT 
4. But if thee mployment be at an « md when the slave is 

lost, defendant will only be liable for the temporary con- 

version, and the measure of damages, ins stead of being 

the value of the slave, will be the injury resulting to the 

plaintiff, from the employment, which, under some cir- 

cumstances, may possibly be inecreased.—ib........++. 191 


CORPORATION. 
A corporation can do an act in pais, by an attorney in 
fact ; and so, an attorney, acting on behalf of a bank, may 
give ‘the notices to a bank debtor, on ann by-statute, pre- 
vious to a motion for judement.—Curry vs. The Bank 


of Mohile......+4.. 6 660509 2 Ccoeceosenoceseteeesed 361 
9. And such notice need not be under the seal of the cor- 
SE ARGS sce cnrs aescctes sickeecaweJa eae 


2. The ancient rule applied to corporations existing by the 
'. eommon law, that they could only act by their common 
seal, has no application to corporations created by statute. 
Cae enor bee Eee’ «dc ees s os ok Oa US Oe 362 
‘ Q ye 
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4. Corporations allowed to sue and be sued, necessarily pos- 
. Sess_ authority to perform ‘by their agents, services inci- 
dent to the-commencement or prosecution of suits.— The: 
- » Planters’ and Merchants: Bank vs, Andrews ---- 404 
- 6. The term person, in a statute; embraces: not only natu: 
‘ral, but artificial persons, unless ‘the language indicates 
that it was employed in a more limited sense---therefore,-a _ 
_ Corporation is a person, within the meaning of. the attach~ oe ahd 
ico one meal seb etee ete ceee rere aber eres cen eee 404: . 





ie Soe , . > o 
1: Every court of justice, of necessity, has the power, whilst 7 
~ the-papers of a cause’ are.in fieri, to supply a doss occa- 
sioned. either by accident or design.-- Dozier vs.. Joyce... 303 
“2. All courts in the United. States take judicial notice, that 
tribunals are established in the several states, for the adju- 
- dication of. controversies, aye the ascertainment of rights. 
SBD. ois 200 Se cree ce eee oe ees das aida seg 2 Nes O08 
3..The conduet of a cause in court, is ‘entrusted to the dis- 
cretion of -the presiding judge, and he may, when ueces- 
sary,;-permit a party to introduce evidence, after the ‘tes- 
-timony.is closed.---James vs. ‘Tait et alice... e ee eee dee AT6 





COURT, COUNTY. 
“1..The jurisdiction of the potuay « court, in the adjustment 
of the estates of deceased persons, is limited-—-depending 
upon legislative grants in its favor: but-where the coun- 
_ cty court is incompetent, the powers of chancery are ade- 
* quate to the emergency:---Leavens vs. Butler et ux....+ 381 
2...The county court cannot decree distribution of an estate 
against an executor, where, by so, doing, the testator ’s in- - ; 
tention would be defeated. Lae 4 ee ee ee cere i 
3. The county caurt has no jurisdiction over the lands of eal 
testator, without the limits of this. state.---ib........... 382 
4. The statute, (Aik. Dig. 155,) delegates'power to the judge 
’ of the county court, where the parties cannot agree, to as- 
certain , by testimony, the value of property brought into 
hotchpot, as a judicial officer; or to cause a jury to be im- 
panneled for that purpose. It is error, therefore, for com- 
missioners to make the valuation, or for the court to con- 
fer authority to that effect.--- Teat vs. Lee, adm’r....... 507 
5. The Jaw no where authorises the rendition of decrees, 
and the award of execution thereon, against distributes, 
for balances against them on distribution, ~-tb. . Stewart 
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6. An appeal or writ of error doés not lie fedcii‘ an interlocu-. 
tory order of the county-court.-—Merrill vs: Jones..... 554 

a. A judgment of the circuit court, on a writ of error, to re. | 
vise an tnterlocutory order of the county court,. though 
obtained with the consent of partics, will be ‘set aside. 

8. And where the. proceedings in the circuit court, might. 

. operate as‘a bar toa review of the same matiers, when. 
properly presented, .after final judgment below—the pro- 
ceedings will be set.aside, arid the writ of error dismissed. 
PWHDcccdccccivecdeccccepoacescer cess snececeves :: OOM 


‘9. When an order of the orphans’ e court is made, requiring 


a.defendant to appear,.in court, enter into bond, and take’ 

- the necessary oaths, as ‘administrator ; and in an.order of 
publication, eighteen months afterwards, he is recognised 
as administrator : it will be intended ‘that. he complied _ 
with the previous requisitions, and took upon himself the - 
administration._—Hosey, adm’r.vs. Brasher...++ +2004 559 


COURT, ‘SU PREME. 5 
) There i is no rule which allows this court to dispense with 

the examination of a casé, because ‘the ‘amount inv olved 

is small.---Patterson et al. vs. Coole... 6.0000 rer rr. ff 


~2. An appellate.court can only learn from the record, what 


the verdict below was; and the entry of what may be ._ 
the true finding, cannot control or. diminish the force of - 
that which is stated in the record.—ib......+.-. cere. 
3. Verdicts informally returned may.be corrected at the time, 
at the instance of the party injured, or if returned in con- 
sequence of instructions of the court, a bill of exceptions 
may be entered, and the decision thus examined.--ib.... --66. 
4. Where a point: reseryed for the determination. of the Su- 
preme court, will,.with equal. propricty, admit of a con-. 
struction which will support or defeat the judgment of 
the court ‘below---the former. will be adopted as the true 
construction.. The party wishing to avail himself of an 
alleged error in the judgment of an inferior court; must 
reserve the point, and present it-on the record with rea- 
sonable certainty.---Dozier Vs. Joyce.cspeeceeseneeees B03 


COURT, TIME OF HOLDING. 
1. The time of holding court is‘ ascertained by law: and 
writs must be taken to be returnable to the next ensuing 
court, if issued more than five days previous-to the term. : 
PS a rer Sen ae aero 
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2. If judgment be rendered at a term to which the writ 
could not, legally, be returned, such judgment may be 
corrected on error---if the defect is not waived.--ib..... 

3. But on returning a writ to the wroug term, or where the 
day is mistaken, the objection must be taken by plea in 
PTD 6:0 5b-6 b's ob 0-06 06 cso Scied Spon oe-c-vie’ 

4. Statutes, appointing the times for courts to be ho! den, are 
* public acts, and will be judicially taken notice of.—Ad- 
ministrators of Weatherford vs. Weatherford........ 

§ Where the legislature passed a statute on the twenty-se- 
cond De ecember, eighteen hundred and thirty-six, requir- 
ing the courts of a particular circuit to be holden at a 
particular time ; and on the twenty-third December, cigh- 
teen hundred and thirty six, enacted a statute upon the 
same subject, providing that the act should not take ef- 
fect until the first day of August after its passage: it was 
held--- 

Ist. That the passage of the last statute did ngt repeal 
that of twenty-second December. 

2d. That, though one of the courts of the circuit was 
not provided for, in the act of the 22d December, yet the 
omission could not influence, as the court so ‘omitied, 
should be holden at the time appointed by the pre-exist- 
ing law, though it should conflict with some other court 
in the circuit : in which event, the judge appointed to the 
circuit, should call to his aid another judge.—ib....... 

6. Where the place of holding court is left blank in a writ, 
and the defect is in no way cured by appearance or oth- 
erwise — judgment cannot be rendered for plaintiff 
Wragg vs. The Branch Bani: of Alabama at Mobile. 

7. The act of eighteen hundred and seven, (Aik. Dig. 278,) 
provides that where a writ is issued fiv eday s before court, 
it is regularly returnable to the next term ; and it makes 
a writ abateab!e, if it be returnable at a term beyond that 
next to be holden. —Findley et al. vs. Ritchie......... 

8. A writ issued on the third of January, eighteen hundred 
and thirty-eight, and returnable on the fourth Monday i in 
January nezi, is not ille gal; and the word “nez/,” in the 
writ, may refer to the fourth Monday next after its date, 
and not to January, eighteen hundred and thirty-nine.—- 


St Welaws dele odbc wcccacions 5 aati ilh we'd 09 bowed 


CRIMES AND MISDEMEANORS. 
1. The act of eighteen hundred and twenty-eight, inhibit- 
ing gaming, covers the whole ground of the previous sta- 
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tutes, so far as the keeping, exhibiting, carrying on, or be- 
ing in any manner intere sted in any gaming table or bank 
whatever, is concerned, and ine ludes ev ery offence con- 
nected with the subject matter.— The State vs. Whit- 
ond oo MEL RTE ELT ER EEE ELI 
2. And as it provides a different,and in some respects a mild- 
er punis!iment for these offences, than the previous sta- 
tutes; it repeals them, so far as the Same ofiences are pro- 
vided to be punished by it.---td.. 66. eee cee eee eee 
3. A faro-bank is within the words of the statute of eigh- 
teen hundred and twenty-eight; aud the words “gaming 
table,” and “ played with cards,” in an indictment for 
keeping a faro-bank, may be re carde d as surplusage.--th. 
4. The statute provides that it shall be sufficient for the in- 
dictment to charge, that the defendant did keep and exhi- 
bit a gaming table, or banks for gaming, without aver- 
ring or proving that money was won or lost, or bet on 
such table or bank.—tb.... 6 .cccccccecccccsoscccces 
5. Where it is proved, under an indictment for exhibiting a 
faro-bank, that defendant did exhibit a faro-bank, without 
stating that the exhibition was for the purpose of gaming 
--it may be inferred that the exhibition was for that pur- 
POse.—ib...+.+seeee, sees eee Te (tue mahi debiiell 
6. The statute makes the value of p roperty, maliciously in- 
jured or destroyed, the basis of the verdict under an in- 
dictm2nt; and permits the jury to go to the extent of 
four fold its value; and the fine thus assessed is for the 
benefit of the injured party.— The State vs. Garner.... 
7. An indictment, therefore, for maliciously injuring or de- 
stroying property, should contain an averment of the va- 
lue of the property injured or destroyed.—-ib........005 
8. The clerk of the circuit court has no authority to issue 
writs of error in any criminal case: such writs —e orl- 
ginate from an application to the Supreme court.--Bourne 
vs. The Wii yas 6 danse dnocse caiticnae 
9. And a writ thus OP Hee issued will be dismissed. 
err tise hitches dRaanes 1¢dnerenseed ween 
10. The circuit courts are prohibited from 1efei ring any ques- 
tion of law to the — eme court, except sucii as are nov- 
ek) See PPPPrererrerrerrrier rr eT 
11 A bill of exceptions was not allowed at common law.-- 
Ts bts mes sacs iia penddencass Cee decease knee 
12. Where no intention to refer a case to the supreme court, 
is apparent on the record, it must, pro defectu, be repudi- 
Ce eee are eee (es etecwwosdaei et eel 
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13. In larceny, the criminal intention-constitutés the offence, 
‘and.is the only‘ criterion by which to distinguish a laree- 
ny: from a-trespass.—- The State vs. Hawkins... ....... 

14. ‘To constitute larceny; it is not sufficient that the goods 
be taken for- the purpose of. destroying thém ;. as; it one 
“take the horse of ‘another, for the purpose of destroying 
him, to injure: his neighbor~-and should destroy him— 
“ this. would be malicious mischief, but not larceny.---id... 

15. Wheie a defendait assisted in. secreting a slave, to the 
end that she might escape from her master, and obtain. 
her freedom, but there was no intention to convert the 
property to.the use of the defendant---an indictment for 
Jareeny could not be’ sustained.---ih.... 2... ee eee ee. 

- . 16. Where the act of eighteen hundred and seven, (Aik. Dig. 

_ 102,) speaks: cf disabling a limb.or memiber,.a permanent 
injury. is contentplated, such as. at eommon law, would 
“constitute mayhem ;. a tempory disabling of a finger, an 
 arm,-or an eye; is not sufficient to constitute, ‘the statutory 
offence.--"The State vs. Brieyfn ics vi es eveveves vices 
"17. Precision of description. 1.is wanecéssary in an indictment 


e -all that the’ law requirés, is a description of the offence. 


in the words of the stafute creating it y-except where tech- 
‘nical language is used.--ib. 6... cee le ee eee ee ede 
18. Where an indictment char ges an offender r against. a’sta- 
tute, with doing the unlawful act, with malice afore- 
thought, and contains proper allégations of time and place, 
with a formal commencement and conclusion, ‘it is suffi- 
SME. sie 0.5.6.0's 0S c.b 6g Sab ovedwcne es ow deceeseces 
19. After & conviction on one count of an indictment, a mo- 
tion in arrest of judgment cannot prevail.—ib.......... 

- 29, On an indictment -for stealing a slave, evidence is not ad- 
~ mhissible, of conversations held by the prisoner,.with oth- 
er slaves; cighteen’ miles from the place where the offence 
As charge ed to have been committed.--~The State vs. Wis- 
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21 Though the fact that such prisoner was ata particular 
place, not’ far distant from the pciut where the crime was — 


perpetrated, might be.shewn, in order to: trace him, step 
* by step, to the place where the larceny was committed. 
. 22. But evidence of any act by the prisoner, or his general 
- eonduct; not connected with the crime, should not be re- 
(i MEDS 0.090 Ge.e ore We oo ¢ Keeh 60.0.0 60's Fh bq eece e's 
. . 23: Evidence offered by a prisoner, of his assertion of a 
-. ‘elaim to property stolen, when he was arrested, cannot be 














INDEX. 
reeeived---such a clitin must be asserted before, or at the 
“taking, to enable the defendant to give evidence of his 
own ‘declaration > and the bona fide s of the assertion, is 
for the consideration of the jury.---ib......c. ee eee eee 
24. The stealing of a slave cannot be established in any oth- 
er or different manner, than the stealing of any ‘other 
chattel endowed with volition, and the power of loce- 
Motion. Nor can an indiv idual commit larceny. in one 


‘ county, who is, at the time of. its commission, in anoth- © 


er, and who is not near enough to-assist those who are ac- 
tive in, its. perpretation.—@b:. 06. eee eee eee een ences 
25. An individual.to whom a slave is hired is, pro hac vice, 


512 


‘the. owner of the slave during the term for-which he is* 
hired; and may be described as such; in ay indictment for. 


‘stealing the slave ; -but the insertion of: the true-owner’s- 


Rae, in an indictment; will not render the proof irrele-_ 


‘vant. The indictment: may be supported, by proof of 
possession by tlre person hiring the slave.--2)...+. esse 


26. There is no repugnance -in, charging the ownership of” 


the slave in different persons, in different eounts ofthe 
Same indictiment.---2b.. ccc iseeereeeceeeceweeas eens 
DAMAGES. . : 
1. In debt on ‘foreign judgment, plaintiff is entitled to da- 
mages, to the extent of the interest allowed, at the place 


where the judgment was obtained.---Maury vs. Cone et - 


BGA LE CME, MOR GREE To - 


512. 


512 


2. But in such a case, in the absence of a plea, the case ought - 


to be submitted to a jury, on an inquiry of damages’; and 
the statute of the place of the contract, which ascertains 
the value of money, ought to be produced; or the usage 
PLOVEd.—iD.. eee eee eect eee eee eee teen eee cede 
3. The action for a false-warranty, is intended, not so mnch 
to punish the seller, as to compensate the purchaser for any 
injury he may. have sustained.--Hogan vs. Thorington. 
4, And in such cases, the measure of damages i is the injury 
sustained by plaintiff, in consequence of the false warran- 
5. Where one warrants a slave to be sound, which was nat so, 
but who afterwards recovered and-became sound-the mea- 
sure-of damages is the sums paid for medical attendance, 
nursing, &c. ‘which induced the recove ee 
‘6. Inland: bills of exchange, in. this State, are regulated 
and governed by the same laws, usages and customs, 
which regulate and govern foreign bills of exchange, ex- 


. 
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° 
cept in the amount of damages.--Hanrick vs. The Far- 
mers’ Bank: of Chattahoochie.... 2... cceecceecccees 

7. Damages, other than interest, are never given by the 
law merchant, against an acceptor of a bill—as acceptor 
merely.---ib.......- ite se Saseidwes Wn pa ceen cane Sees S 

8. In England the damages are estimated at the difference 
of exchange, ue the expenses of forwarding.---tb....... 

9. The decision (Minor 18,) founded on the English de- 
I: QUUIIOIE ROOD 6 x. 0.5. 064 50 bo widin bene cee nes gee 

10. The clerk of the court has no power to ascertain the da- 
mages, byt on a writing asecrtaining the plaintiff’s de- 
WSs da da b6.n6 bgyss ahd s 04S chewed uenbeal 

11. Where the common money counts are added to a count 
ona bill of exchange---the clerk may compute the dama- 
ges, without entering a nolle prosequi to the common 
SNORE a oe aces ccd bee ve cectdenecasdetecescde 

12. The only object of,an enquiry of damages after a de- 
fauit, is the ascertainment of the amount to which the 
plaintiff is entitled—as every other matter is admitted by 
the defendant, to be as alleged in the declaration----Mar- 
shall & McL UII sivod.s atten cores concatt 

13. The act which confers the right on a jury, to impose 
damages for vexatiously, or for ‘delay, claiming property 
levied on under execution, no where requires that the ju- 
ry, in giving damages, shall express, by their verdict, the 
causes which influenced them.-—- Bettis, adm’r vs . Tay- 
ETERS cath Wench rosdsionesdsencdaescacvions 

14. Where an adminisfrator detains possession of personal 
property, to which another has a paramount title, the 
owner need not proceed against him in his fiduciary 
character, but may charge him personally : and the admi- 
nistrator, where. the’ question is litigated in good faith, is 
entitled to be reimbursed his damages from ‘the assets of 


ni 6 Lee BEES 6 eds 66 dened s vesewsse 


DEED. 
1. A deed is not necessary in a conveyance of personal es- 


tate; a delivery passes title, as effectually as the most 
solemn instrument.— Rochelle vs. Harrison.........+. 
2. And such a delivery of a persona! chattel, in derogation 
of the rights of creditors, is within the inhibition of the 


SL DMD OV oa 60s « 60e% cd ees stdG%e Oytae cs de nye ge 


DECISIONS OVERRULED. 
1. The decision (Minor 18,) founded on the English deci 
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sions, overruled.—Hanricl: vs. The Farmers’ Bank of 
IPR R DOGO. \nja.c-5.%.0.6).3 dd: cten bs CRIA 74 UA ee eee 


DEFAULT. 

1. The only object of an enquiry ef damages 
fault, is the ascertainment of the amount to which the 
plaintiff is entitled—as every other matter is admit 
the defendant, to be as alleved inthe declaration----Mar- 


ype ~ 


gnall & McLeod vs. W hite....ccicccvdcdssbcstcswes Gat 


DEMAND AND NOTICE. 
1. By the law merchant, the endgrser of a promissory note 
stipulates with the endorsee,and each subsequent holder, 
in the ordinary course of business, that 1 demand of pay- 
ment is made by the maker at its maturity, aad due no- 
tice of the non-payment given to him,—he, hin self, will 
pay the note.----Sfephenson vs. Primrose...6..- oceans! BGR 
2. No precise form of notice is required,---it may be verbal 
or in 2 ty Met ae, MEP Ne ein as ceca e eee 
3. And where the parties al! reside in the same city, it is ne- 
cessary, in order to fix the endorser’s lability, that he be 
personally informed a the dishonor of t 
verbally or in writing: or a notice should be left at his 
dwelling house or place of bisiness.-- Des « ey we ee eos 155 
A. Therefore, where the holder, within proper time after the 
dishonor of the note, leaves a verbal or writ ten notice, at 
the endorser’s counting-room, or piace » of doing business, 
but it is not se n to have been left during the hours of 
husiness, all the parties residing in the same ¢ ity,—such 
notice would not be suflicicnt.—th.eseeeeeseeeeeeecee I 
. But -if the party entitled to notice, absent himself from 
* place of business during th hours of business, with- 
out leaving any one to attend to his interest,—the holder 
will be excused from giving notice there.— ib ks otal iid in a 
6. But if the endorser has used the precaution to obtain an 
assignment of all the effeets of the drawer or maker, to 
be applied to the payment of the paper endorsed, he cannot 
claim an exemption from liability, because he has not had 
regular notice of the dishonor of the bil! 1 note.---7).... 155 


- nnt ‘4h, 
e note, either 


it 


or 
S 


~ 


7. So, if he has protected himself, by taking collateral secu- 
rity, sufficient to cover the endorsement, he impliedly 
waives his legal right to notice.- 
Though, to this rule, there might be an exception.---ib.. 
9. A room to which a man ae accustomed to resort, but in 
which it is not shewn, that he carries on any regular trade 


“LO, ee mmm eer eee ereeeens 
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-or ‘employmerit, carinct be considered his place of busi- 
* MOBS—-AD. 90 cern ccccecess PETES SPP Tye rere eee 


10. And if the holder of -paper cal] at a room thus resorted | 


to, fofthe purpose of giving notice to its occupant of the 
dishonor pf a note endorsed by him, at a time when he is 

- absent—the holder is not excused from giving notice :— 
especially where the endorser has a de ling house and 
livery stables within the same city, the latter of which he 

- personally superintends.-—-ib... +66 esse eee e eee cocces 
11. No protest is necessary to fix the lability of the endor- 
ser of a promissory note-:-a demand of payment at the 


156 


-‘time and -place provided for it, with notice of such.de- © 


mand to the endorser, is-all that thie law Trequires.--- Quig- 
__ ley, adm’x vs. Primrose,..<. snes dF nee bee aiei ass 
12.4 plaintitf is not held, in aa actidn against an endorse?, 
to strict proof: of the time or place of demand of payment 
_of apromissory note, when laid under a -seilicet, and, in 
most-cases, may make-his proof conform to the legal ef- 
-. fect of his declaration.---4b.. 6.05... cose eds ceed pees 
13. Each party-to a bill of exchange or promissory note, whe- 
ther by: endorsement or mere > delive ry, has, in. a’! cases, 
until. the day-after. he has received notice, to give or for- 
ward noti¢e to his prior endorser,and so on, till the notice 
"+. reaches thedrawer.-- Whitman§» Hubbar dvs.-The Far- 
mers’ Bank of Or eS 
14. I seems, that where the protest of a note states, that pay- 
ment of the note was demanded at the proper time, and 


at the proper place, and that it was protested for non-pay-. 


247 


247 


258 


ment---it is sufficient, without stating from whom pay- 


ment was demanded, or what reply. was given to the de- 
mand made. Curry vs. The Bank of Mobile......... 
_15. Where the protesi states; “that the endorsers have had 
due notice of the deinand and non- -payment, and protest 
of said note,-by notice in writing, directed by me, as tol- 
lows: To the endorsers,” and left at their offices--it is 
sufficient ; and an objection, that the place where the no- 
tice was left, i is not describe d, and that the notary decides 
that the place is the office of the endorser, will not be sus- 
WIMO.— 0D... 0 0.0% cn cccescncccccccccc esos scccccee te 
16. Notice of the dishonor of a note may be given on the 
same day the protest is made, and must be given on the 
next day, or placed in the post office, to be sent by the 
dh ind od 9 oad oh sede bas Soe em 
17. Where a notice is sent by mail to a distant post office, 
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the place to which the letter containing the notice is diree- 

ted, must be stated in the certificate of the notary.—ib... 360 
18. But where the parties live in the same town, and a no- 

tice is left at the place of business of the endorser-—it is 

sufficient to deseribe it as thre office of the = so no- 

cred, bc ud bse o Wan hee Ss unas $e aeso1 PE ra | a 
19. The certificate of the notice by the notary, is prinia fa- 

cie evidence only of the fact recited ; and if left-at the 

wrong place, the fact may be controverted.---ib.....6... 361 


DEMURRER TO EVIDENCE. 

1. On a demurre? to evidence, where the evidence is not suf: 
ficient to maintain the issue,---the court will not award a 
venire facias de novo.--Lea §* Langdon vs. The Branch . 
TO OE RENO Oi n.d. occ set itsvicdiitcophevelsniiteoe 

2. The office of a demurrer to evidence, is to withdraw from 
the jury, the consideration of the facts-offered in evidence, 
to maintain the issue, which the jury were empanneled 
to try, and to refer them-to the court. ~Itis, in effect, the 
substitution of the court for the jury. =e _— vs. The 
be Milde... sede oo 04s pa en ee 


DEPOSITION. 

1. Where the commissioner, appointed to take a deposition, 
has omitted to certify it by his signature, the deposition 
cannot be read in evidence ; but the emission of the seals 
will not operate to exclude the depositions... Dozier vs, 


5) eo ee eee 303 


DETINUE. 
1. A defendant in detinue, is not allowed to give in evidence, 
as he might do in trover, that the prope rty was delivered 
to him as a pledge. --- Bettis vs. QMO .cccoccenscciunee OBE 
2. Nor will it avail him, that the property was destroyed, or _ 
died, after sit brought..—ib..... Nev cess ents sc0ne se ie 


DISCONTINUANCE. 
1. A discontinuancé as to one of the parties to a ease, on 
whom the writ’ has been executed, is a discontinuance as 
to all.— Gazzam et al. vs. Bebee §: CMievstesscisestc ae 
2. To justify a discontinuance, against one who is sued asa 
partner, and on whom the process has been served, it 
should appeit® that he is not a member of the firm..---ib. © 49 
3. Where an action is brought against two defendants, and 
the writ is served on one only, and the plaintiff disconti- 
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nues as to the defendant not served, he may, immediately 
after the discontinuance, issue fresia process against the 
defendant not served, and, if he be tound, proceed to 
judgment against him... Svet¢h vs. Blakeney. rlewess 
4. And the recita!s in the writ, that the previous writ had is- 
sued against the defeadaat, and the party, as to whom the 
judgment was taken, will not avail in error---the defendant 
NT ES eT ee TET eee TT OTT TOT Tee 


DISTRIBUTEES. 
1. The interest of one of several co-distributees is several, 
and does not, at his death, pass to his co-distributees. A 
distributee may, in his turn, become the foundation of a 
new stock. who may be persons other than those entitled 
with him to distribution.— Maury’s adn’r vs. Mason’s 
2. A transfer of the interest of one of several distributees, 
parties toa particular suit, does not remove his disqualifi- 
cation, when ofiered as a witness inthe cause.---ib..... 
3. In distributing an estate, where partics in interest will 
not, or are incapable of conscuting to an adjustment, the 
administrator should obtain permission to sell so much of 
the estate, as will enabie him to make an equal division. 
Teat vs, Lee, adivr...... 
A. The statute, (. Aik. Dig. 155,) delegates power to the judge 
of the county court, where the parties cannot agree, to as- 
certain, by testimony, the vahie of property brought into 
hotchpot, as a judicial officer; or to cause a jury to be im- 
panneled fortthat purpose. It is error, therefore, for com- 
missioners to make the valuation, or for the court to con- 
fer authority to that ¢ffect.---ib.. 0.6 cece ee eee cece 
5. The law no where authorises the rendition of decrees, 
and the award of execution thereon, against distributees, 
for ba’ances against them on distribution.---2).......... 


ee eer eee eee eraeeree eee eeeeee 


DOWER. 
1. A widow is not entitied to dower, of lands once purchas- 


ed of the United States, but which have been subsequent- 
ly forfeited.— Rodgers vs. Rawlings. ...escereeeeees 


ENDORSER. 
1. Where A endorses a bill of exchange in blank, with an un- 
derstanding ‘that it is te be accepted by B, and this un- 
derstanding is communicated to C, who purchases the 
bill, before the purchase; and the bill is not accepted by B, 
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but by so --A, the endorser is net linha on 
his endo r.--Inge vs. The Braneh 
Bank Pree ee re ee ey ee 
The ; -p liable to pay the bill, 
and th I, ‘ proper steps are 
takeu to : liable on ‘the default Of the ac- 
ceptor---bui the r is liable, in no instance, to the ac- 
ceptor, uniess in of an acceptance for the honor of 
But an agi rent bet n ihe holder of a biil, and the 
acceptor, that the holder will ni ‘k to the acceptor for 
pay 2 of the bill, unui the hold rha ; exhausted, with- 
out success, remedies against the endorser, will 
operate to discharge the endorscr.---20.. 04. cece eeee toes 
Notice by an endorser, who has a a.bill of exchange 
in bank, that he will move f judgment against his prin- 
cipal, att t term of the court. loses its efficac y; by a 
failure to pi on it, at the term fixed for its return.— 
Parsons « Vs hu a? NN ha; AOE ere eae re 
Such a notice Is ent y under the contro: of the party 
issuing it, until he shall move uyon it, and cannot be re- 
garded a Mm } tsi. .s dependne;: and con- 
sequently is not continzed in force by the statutes, which 
provid » for eases of failure to hold a court, or dispose of 
ue DUSLAeSS t werrcrrTr rr. TeTiver, ll 
NDORSEMENT. 
A legal title to ai payable to the order of the maker, 


dorsement.-Lea § Lang- 


1] 


don VS Ba / FOIE. ob 4 bas Ke eae eee 
Such note is of no validity until endorsed; aud until 
then, the maker cannot be sued.---2h..... ccc ccccccees 
But when endorsed, the note becomes perfect, and the 
party 1 be ti Las the makcer.---2b..ceeceeesecses 
And if a ‘be sued, the holder may de- 
rive title to the 2 igh the endorsement of the 
Che d Ci the holder, of an endorse- 
ment on a ihe liability of such endorser, 
to the holde nd so operating, it will also discharge 
from _eagy to the holder, the subsequent endorser.--- 


Th hus, 1e holder 
to effect a recoyery 
t pr 


nnot 7 
nno 


t 


Cé 


yuGIce the 


e or bill of exchange, secking 


on such note, against an endorser, 
right ef such endorser, by striking 
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out the namie of a previous endorser, who. would be: lia- 
MMSE, wake ess sec es ccatedricededececes O00 
7. Though,* i¢ seems, the situation of the endorser, whose 
name is stricken out; migi:t be explatned—as; that he was 
an accommodation endorser, and not resp onsib! le to his 
immediate endorsee, 10 any évetit. ib. eee ee cee BEL 


‘ 


“ERROR, ASSIGNMENTS ‘OF. . 
1. Tlie: proceedings of a justice of the peace, in a case of 


forcible entry aud detainer, car only-be reviewed in the 
‘circuit court on such e trors, as the attention of the court 
is called to, by an: assigin m ‘nt,—-and an omission to make 
one, is fatal —-Murrag ty vs. W iliams. (os es deeekeeseee ae 


ERROR, AND WRIT OF. . 

1, Where a writ-of error is pr sceuted on a judgment at 
law, and annexed there appears a decreé in chancery,---- 
the two cases cannot be thus confounded so as to author- 
ise this court to: consider the errors-assigned on the de- 
eree.—- Me Gill vs: Hammond. <2... ..ccccwiéeceses .:. 296 

2. The clerk of the circuit court has no authority to isste 
writs of error in any criminal case ; such writs must ori- 
ginate from an application to the Supreme court.--Bourne 
I ook 5 bs eo ol s's saga clcieeoneccehesn ae GEO 

3. And a writ thus improvidently issued will be dismissed. 

4. Where one complains of an error in an inferior tribunal 
----fo be entitled to redress, he must shew he is prejudiced — - 
by it.---Evans et al, vs. Bolling... 00. cep ccwececceee 546 


5. But where a defendant, in order to male. out a de fence, 


‘proposes to show, that the consideration of a bond sued 

on, is a bond which is lost, and in his: effort to-show the 

contents of such lost bond, is arrested by an improper de- 

cision of the court,---these facts sufficiently exhibit the 

pertinency of the proof, to authorise the’ action of this 
EG i 
6. An appeal or writ of error does not lie from an interlocu- 

tory order of the county court.---Merrill vs. Jones...... 554 
7. A judgment of the cirenit court, on-a writ of error, to 

revise an inferlocutory order of the county court, though 

- obtained ‘with. the consent of parties, will be ‘set t aside. 


RO ORE a) Cae 554 


8.:And where the proceedings in the circuit court, might 


“operate as a bar to a review-of the same matters, when 
property presented, after final judgment below, the pro- 
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ceedings will be set aside, and the writ of grror-dismiss- 


- ESTATE. 


1. To eriable the supreme court to review a case, under the 
+ act of eighteen hundred and thirty-three, (Aik. Dig. 253,) 
where commissioners had been appointed, by a judge of 
the circuit ‘court, to settle the estate of a de cedent, the 
judge of the orphans’ court being interested,. .the com- 
mission issued by the judge of the citecuit court should 
_ appear of recoid... Lister vs. Vivian et-dl.secsevececes 
2. Its existence and legality cannot be supplied by “intend- 
ment, or by a recital im the minutes of the clerk of the, 
county court, or the report of the commissioners.—ib.. 
3. And the report of two of tle commissioners, is nota de- 


623 


cree re visable, in error, and an ex cution issued ‘on such - 


a report of cominissi nae rs, may be ee quasi hed on motion.; =—- 


in dearsis (iphumed dome ins (ae chek whee eccevettensan 


4. In distributing aii estate, where parties in interest +t will not, 
or are incapable of coiscnting to an adjustment, tlie ad- 
ministrator should obtain permission ta sell-so mueh of 
the estate as will enable him to make an equal division. 
Teat vs. Lee, GOIN’. 0.0: s Sys +3 PEP Tee Te Fe rr ees! 

. The statute, (Aik. Die. 155.) delea: til S power to the judge 
of the county court, where tlic parties cannot agree, to as- 
certain by testimony, the-value of property brought into 
hotchpot, as a judicial: oflicer; or to.cause a jury to be 
impanneled for that- purpose. It is errot, theréfore, for 
commissioners to make the vahvation, or for the court to 
confer authority to that effect.—7b.......... cop tccves 

6. The law no where authorises the rendition of decrees, 

and, the award of execution thereon, against distributees, 


for balances against them on di tribution.---7h. eee er reeee 


or 


EVIDENCE. 

1. If the evidence offered in a case, does not conduce or tend 
to prove the facts in issue, a motion should: be made to ex: 
elude it from the éonsideration wa the jury: but when 


the evidence tends to prove the issu , though not conclu- 
sive such a motion cann t prevail.-.MWeKenzie vs. McRae, 
ae Saree ee) eee ey eee Perrrey ac re eet 
2. Where evidence is circumstantial and not conclusive, the 


4 


jury are sole judges of the effect of the testimony, and 
are alone capable of deducing inferences from it.—--ib.. . 
3. Evidence thatthe note sued on is not the property of 
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plaintiff, may be given, under the gencral issue.---H'vans 
vs. Gordon. e.- +++ sree 000 Pre 
4. Evidence, which has prize facie no pertinence to the 
issue, is rightfully rejecte Mond mnerarity Vs. Byrne...... 
5. Where a party claims the e benefit of 
rule, he must bring him 
6. A transfer of the interest of oue of several distr ‘ib ute 
parties to a particiilar suit, — not remove his disq juall 
fication, when oile aa as a witness | 
ry’s adm'r vs. Mason's adv) , 
7. And a bill will not be-dismiss: d without pi 
ble a witness in a future suit, to tend 
to restore his competency.——?/... 
8. If a witness, whose deposition has 
ground of his being about to leave the 
til the trial of the cause—his di eee 
in evidence. - Goody! LVS. Elo y 
9. But the failure, on the part of a witness, thus situated, 
~ put his determination of leaving the state into execution, 
until after a term of the court has elapse a Se will not de- 
prive the party of the benetit of his testimony, if he leaves 
the state before the trial of the cause.—idb............. 
10. And his death, within the state, before he executes his 
determination of leaving it, affords as good ground for 
using his testimony, as his absence from the state, at the 
EE EE NU IOOR ae cae e dhe cnossvctscsesceess 
11. A plaintiff is not held, in an action against an endorser, 
to strict proof of the time or place of demand of payment 
of a promissory note, when faid under a setlice?, and, in 
most cases may make his proof conform to the legal ef- 
fect of his declaration.— Quigley adm’x vs. Primrose... 
12. No authority is given by statute to a notary public, to 
certify a fact in regard to a bill of exchange, ind pendent 
of the protest.— Whitman §* Hubbard vs. The farmers 
Bank of Chattahoochic. 00. .0.0c.ec serene cece anes 
13. If written evidence be by the court imp roperly suffer- 
ed to go to the jury, to prove a fact indispx nsable to sup- 
port the action, and competent evidence conclusively pro- 
ving the same fact, be afterwards offered and received---- 
the error of adiitting the improper evidence is not cur- 
ed. Aud, in such case, the error of allowing the impro- 
per written evidence, can only be cured by withdrawing 
from the jury the written evidence offered, as it cannot 
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be known which.of the two medes of proving the fact, 
was relied on to support the action.---2b.....6seeeeseee 
14. A record in chancery must shew affirmatively all the 
evidence necessary to sustain it.—Singleton.vs. Gayle... 
15. Where the language af the master’s report is such as to 
warrant the belief that the bond and mortgage had been 
produced before him and proved, it will be sufficient ; but 
where the report does not warrant such a belief—the pro- 
duction and enol before him of the bond and mortgage 
will not be presumed.—ib. 6... oes ec cee cece ese saves 
16. The statut ae ng an instrument of w rriting evidence 
of the debtor duty for which it was given, does not apply 
to suits in chancery.---ib..... opie 0,6 a6 bisib- 40-60 ot Sb wate 
17. Before a.decree is pronounced, on .a bill taken pro con- 
fesso, the .court must be satisfied by sufficient evidence, 
‘of the justice of complainant’s demand. Hoa oie ety ai 
18. The answer of one defendant in chancery, cannot be 
read as evidence to charge a co-defendant. we 53 eine 
19.Where the commissioner, appointed to take a deposition, 
has omitted to certify it by his signature, the deposition 
cannot be read in evidence; but the omission of the seals 
will not operate to erie the depositions... Dozier vs, 
Joyce +s cos mts so stig S 016, pot eps 
20. A wit: less cannot be examine d in any y distinct collateral 
fact, for the purpose.of impeaching his testimony after- 
wards.-—But if the witness voluntarily swears falsely. ia 
relation to matters not within the Ra he may be im- 
peached by contradicting him.—th... 2... cece eeeeees 
21. The circumstances under which Plaintifl S property 
went into possession of the intestate of a defendant ad- 
ministratrix, may’ be shewn, in detinue, by proving a re- 
quest from defendant to p'aintiff to that effect, in the life- 
time of her husband.— Rochelle vs. Harrison..... 0... 
22. -A-promise, under sea!, to make a title in fee simple at 
some future time, to land, provided, the passage of an 
act of congress can be obtained, to authorise such a con- 
veyance; is properly rejected when offered as evidence, 
to establish title ina defendant in trespass.---James vs. 
Tait et al.... +. ee 
23. The conduct of a cause in court, is entrusted to thedis- 
cretion‘of the presiding judge, and he may, when ueces- 
Sary, permit a party to introduce evidence, after the tes- 
timony 1@ Closed.---2b.. ve see e weer eset cows cues enes 
24. Where words are actionab'e in themselves, it is not ne- 
eessary to lay special damages, and no evidence of special 
SP. eer k. 
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damage can be received, unless spe iatly averred.— John- 
son vs. Roberison 5° wife. e dches ewesh.s'y baja da.d 2 Grae ocers 
25. Though a plaintiff may enhance damages by proof of 
special damages, it. docs not follow that the jury ure -con- 
fined, in estimating the-d damages, to the pecuniary loss 
* proved ; ‘they. may compensate thie injured party, taking 
‘into-consideration, not only his pecuniary loss, but all the 
circumstances of EARS SOS Sut Cia CSR SRN TA AM 
26: A witness cannot be asked, in slander, -if he-knows of 
other persons refusing to- employ plaintiff, by reason of 
’ the slanderous words ‘spoken, than those mentioned in the 
CUB 0 ase Cad tes ones os 0 0% es yecum ua ivts 
27. Matter admissible under a plea of liberum tenementum, 
_ may be given in evidenee. under. the general issue—Dean 
SEDIMIES a + 0 0's ¢'6:6bT 0's Hohd'e4 60 Caps bivietcins b% 65305 
28. The geveral rule, on the subject of permitting testimo- 
no to be given, of matters not alleg. d, is, that nothing 
shall be given in evidence, whieh does not directly tend 
‘to the proof or disproof the matter in issue.-— The Stale 
vs. Wisdom... ise ceerccercrer cence ste eeee eee ness 
29. On an indictment for stealing a slave, evidence is not ad- 
missible, of conversations held by the prisoner, with oth- 
er slaves, eighteen miles from the place where the offence 
is charged to have been committéd.---ib...... 022.0005. 
30. Though the fact that such prisoner was at a particular 
_ place, not far distant from the pc iit where the crime was 
* perpetrated, might be shewn, in order to trace him, step 
by step, to the place where the lareeny was committed. 


31. But evidence of any act by the prisoner, or his general 
conduct, not connected with the Saas 2 should not be re- 
INANE, 6s 5 ipo Sica ub cis psUNin dus as Sacto ly Od eae e 

32.:Evidence offered by a prisoner, of his assertion ofa 
- claim to property stolen, when he was arrested, carinot be 

eceived---such a claim must be asserted before, or at the 
aking, to enable the defen: a nt to give evidetice of his. 
own ‘declaration; and the Bena fides of the assertion, is 
for the consideration of the jury.---7b.....0. 2.0 .es eee. 

* 33: An instrument of writing produced in pursuance to no- 
tice to, that effect, may be we by. the party who has re- 
quired the production : but, if he does net choose to give 
it in evidence, the mere bolle will not have the effect to 
~ allow the party im whose posséssion it has been, tread it 
SIR ERE Oe I SRC 

34. The best evidence the subject admits of, must always be 
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{ 
: produced; and ifevidence of an inferior grade is offered, 
It raises the presumption, that the higher. testimony is 
. withheld ior some sinistag purpose.~-Mordeeai vs. Beal. 
} 35. Before evidence of an inferior grade is permitted to be ad- 


duced, the court will require satisfactory proof that better 
evidence is not voluntarily withheld; atid the sufficiency 
of .such proof is a question for the discretiou of the court, 
to be? governed by the circumstances of the case.---tb.. +. 
36. Where a} arty proved that a deed under which he claim- 
a ed, a persona’ chattel onee exist d, aud was in the possess 
sion of one who had intermnarried with the grantee of the 
deed, and resided beyond the limits of the:state ; that the 
deed had been demanded, but not pi ‘oduced ; that enqui- 
ry had been made, without efleet, of other persons, who; 


— 


Nv i. 


Loi ecenertePina. 3k hast a 


there was an offer to prove its conteits, by a registered 
copy — it is suffictent: and inferior evidence of the ‘con- 
tents of the deed may be admitted..—2b. 2.2... ce wecces 
37. Where: one, by his will, appointed certain agents to 
make a division of his personal! estate, and, in case of the 


d death of cither of them, authorised the survivor to ap- 
4 point others in the place of those deceased, to assist in 
q makings t] 1c div ish vit a ree iti ti conte ined Ina pape Yr, pur- 


porting to be the evidence of such division, and made by 
agents purpot ‘ting ‘to have been ap pointed by the survi- 


' vor, is not sufficient evidence of the fact of the appoint- 
ment. Proof of the fact, against one not claiming under 
er the paper, purporting to be a division, must be made by 
; WSORCE wlittee, 40. i ssc Bs sve ss oa evr. 
of. 38. Where the loss of an instrum “it proposed to be offered 
% in evidence,-is satisfactorily proved, the law permits se- 
J éondary evidence to be given of its contents.—E'vans et 
GERBE.- FSOL EP is 5 5:5 wbiens o 08! oak RR «Sistas eee 
39. The most unexceptionable mode of proving the contents 
of a lost instrument, is by a sworn copy; and where the 
copy is true it is proof of the same grade, and entitled to 
. thesame credence as the oviotaanl )—Gisc soa et oRaaees 
AO. Where the subseribing witness handed a bond to the 
4 clerk, who copied it. * te » copy made by the clerk, is sa- 
Db tisfactory evidence of the contents of the original...ab... 
“4 ~ AL. But the subscribing witness cannot be allowed to refresh 
3 his memory, as to the contents of the lost bond, by refer- 
i. ence to the copy made by fhe clork.---7b.. 6.6. ee eee 
j 


42. A witness, 7/ seems;may be allowed to refresh his me- 
mory, by looking at a memorandum he made at the time 











it was supposed, might have possession of it; and where - 
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the occurrence took place, to which he is called to testi- 
fy ; but must swear, not froyrthe jact of his having writ- 
ten it down, but to the fact itse!f--gib... 6... ee eee 

43. Where a defendant, in order to make out a defence, pro- 
poses to show that the consideration of a bond sued on, 
is a boad which is lost, and in his effort to show the con- 
tents of such lost bond, is arrested by an improper deci- 
sion of the court,——these facts sufiiciently exhibit the per- 
tinency of the proof, to authorise the action of this court. 

EXECUTION. 

1. If a defendant in execution have property in the county, 
it is the sheriff’s duty to levy upon it, unless it be exempt- 
ed from seizure by law.---Bell et al. vs. King........ 

2. The lien of an execution does not de pend upon ‘coutract, 
but is given by law, and imparts to the elder the right of 
satisfaction, in preference to one that has subsequently 
gone into the sheriff’s hands.—ib.........-....0ee00 

3. Yet this preference of an older over a younger exe cution 

- creditor, does not excuse the sheriff from a le vy of the 
latter execution, where the property is not needed to satis- 
oy pr emanegaaa annie aon 2a" Mae ie teat wacat 

4. A return of nulla bona cannot be justified by the proof 
of a prior lien, unless the executions creating it were ac- 
Beek eee SOE ee ee ee ee 

5. Io order to comply with the law, authorising executions 
to be forwarded to other counties, (Aik. Dig. 170,)the sher- 
iff must deposit a copy of theexecution in the clerk’s of- 
fice, of the county to which it is sent, and must endorse 
on it, a copy of the return made by him to the origimal—— 
and unless this is done, the copy would not, in itse//, be 
evidence on a trial of the right of property, in the goods 
levied on.---Beltis, adim’r vs. Taylor... 1.0 ecee cece cess 

6.*But the act is merely affirmative, and does not exclude 
every other mode of proving a copy of the execution.---- 
An examined, or sworn copy, is adinissible.- -ib..... .. 

7. Aliter, where the issue is wz Ciel reeor d, in which case 
thie record must be produced, swb pede sigilli, or other- 
wise made authentic, in itself.—--ib 6.2... eee eee eee 


EXECUTORS AND ADMINISTRATORS. 
}. The seller of personal chattels impliedly stipulates that 
the article sold is his own, and that he will indemnify the 
buyer for the loss, if the title is in another person.--- Ricks, 
GENT WO. TIN a 0.5.0 6.66 66 Euae ad con sbasoces 
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2. Buta sale by an executor, administrator, or other trustee, 
forms ‘an exception to the rule, and does not finply a war- 
ranty of title, unless there be fraud, or perhaps, in some 
instances, gross Megligence.---2h.. 6.20 ere eeeecccvens 

The payee of a note made to him, as administrator, may 
sue on the note in his own name, and so, a!so, the endorsee 
of a promissory note received by him, as administrator, 
may maintain action on the note in Ins own name.--Lvans 
ee eee eee Pee eee gyre rT 
. The right of an administrator to the possession of person- 
al property of his intestate, is not ene by an injunc- 
tion for bidding its distribution.--- McC ‘utchen, adm’xr Vs. 
Me etete. v5.5. 0-0:n 58s ase Sede sens 12xp tabi 
At common l|:w, actions that arise from contraéts, for the 
payment of moriey, or for the performanee of duties, 
where property Is in question, survive to the executor or 
administrator—actions for injuries to the person, charac- 
ter or property of. individuals, die with the person.—Ne- 
tlea aden's- Vb. Barnet... cok cis sees vcctcgasciunt dene SOe 
The statutes modifying this rule, do not extend relief a- 
gainst the executor or administrator, for an injury to per- 
sonal property, committed by the testator or intestate.-7b. 181 
. The statute of eighteen liundred and twenty-six, provides 
that all actions of trespass quare clausum fregit, and ac- 
tions to recover damages for injuries to pe rsonal property, 
may, if the plaintiff dies, be revived by his executor or 
-administrator, in the same manner as actions on contracts, 
but does not apply to de fendants. th, As 00 S58 v8 cae es 
Trover, where property has been converted, or an action 
for money had and received, on an implied contract, waiv- 
ing the injury, may be maintained against ane xecuitor or 
administrator, where the property has been sold by a tes- 
taitor or intestate ; and if the property be in specie, in 
the hands of the personal representative, he can be made 
personally amenable for it.—ib.... 0. cease cccevccece 
But an acti6n of trespass proper, does not survive agaiist 
the representative of the wrong doer, where commenced 
in his life time ; and in such case the representatives can- 
not make themselves parties to the suit.—7b.........4. 

10. As the property devised or bequeathed to infant devisees 
---legatees, most usually goes into the possession of their 
guardians, after the e xecutor shall have collected the es- 
tate of the testator, and paid his debts ; in order to allow 
it to remain with the executor, or to receive any other than 





ms 


its aecustomed _ destination, ‘the intention_of the testator 
shou! d ape: YY plain. angnage, Or clear implication. 
Heirs of C } ihe Mélisan, tedden’ r,s ose sos. wegecs 
tl. The feprese sta itive of one who, at an administrator’s 
sale, purchased, oe an ii iadeqnate price, slaves, assumed 
to bie subjectto a mortgage which had lost its lie u, is a ne- 
cessary party to a bill tiled by the mortgagee, seeking to 
forctose the mortgage, to. protect the interest of ere litors; 
and without making such representative a party, no de- 
‘eree can be had in the eause.— Sing elifen.vs. Giayle,.... 

12. An executor who has one of ihe : Slavds ih possessian, 

shou!d a!so be made a party to the bDill-—th.. see eee eee 
13. Notice of.the existence of a lien, peti d by one whoe 

purchased at an administrator’s sate, under the lien, can- 

not bind those who claim uuder’the purchaser.—7h..... 

-14.-A deereecannot be rendered against defendants, as exe- 
cutors de sor fori, who are not sued in that character.—th 

15. Where one is charged, : tninistrator .of an estate, a 
decree cannot be rendered against him as: a purchaser, 
with hotice of, a lien in favor ofa co on seeking to 
enforce the lien.— ib... 2... bs ieee de oa Oey 

16. ‘At common law, whi n ajininistration was revoked, pen- 
ding a suit, the revocation mii whit be pleaded in discharge 
of the actiou, but it was necessary for the plea to allege 
-an administration of the effects, or that they had been de- 
livered to the suceceding administrator.---Drivernvs. Rid- 

_ 17. An- executor cannot avoid-his liabi'ity"to settlement of 
the estate of his testator in the orphans’ couri, by rman 
tion.---ib. . Sad dea Fade cape aes eneaeeee 

18. Phe act of eighteon hundred.and twenty-one, @aik. Dig. 

. 179,) authorises an admilistrator to resign hisauthority, 

‘but provides that: hé and his sceurities sha!l continue 

_ bound for all assets not duly administered, or delivered 
to his successor.—ip..:......,06- 

19. An administrator or executor, therefore, canndt, by a re- 
signation of his authority, avoid any of the liabilities im- 
posed on him by oc o8 Pisa baci can only be discharged 
from an action, by shewing an admini istration or want of 

A SR a Eis a Dialga die-stere Op 6 6.9068 

20. Where the consideration offthe note, is e flecis, which be- 
foriged to an estate of whieh the p! laintiff is executor, the 
contract is considered as made with the tudividual, and 
he need not deelare in his represertative character in a 
suit on the contract.--- vans vs. Gordon.....f..ceeees 
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21. Where a negotiable note is endorscd immediately to a’ 
plaintiff, suit may be brought by him ou*suvh endorse- 

mept against the endorser, without d 
ceived it as an exectitor.—ib.. 

22. Neither the common or sta aw.give.to au executor 
virtute officit, a right to tle possession of the. testator’s 
lands---it they are devised, they ] by the will to the 
devisee, who has aright to entry and possession ; if unde- 
vised, they descend t0 th entitied to posses- 
sion... Leavens vs.. Buller, eb ux Seecese éczie 

23. If the reai estate is wautmg to pay debts, the executor 
may obtain au order for tf ) 
sary, and the right to 
er, and cannot be defeat 

24. Wheré power is giver! b) 
requite, in order to tts: va 
ecutors named---the power 
one executor, who has alone 
power conferred by the wi 

25.. Where an executor voluntas 
which he could not be « 


ing that he re- 


ese ever pee 


iS IS heces- 

s a naked pow- 

*. disselsin.---2), 
fards, it does not | 
eratiou of the ex- 
the office, and 
possesses all the 


iuterrogatories, 


---the answers 


will be regarded as eviden 0,— él 


te ede 


96. Executors and adiministrit 
. , ° > 
spect, considered. in equity, 


97. The county court canu 


almost e1 ery re- 

a ibution of an esta 

against an executor, whei ; 
tention would be deteated. ‘ sae 

28. Where one accepied‘a lease from an administrator, and 
undertook to pay bim rent, hi as I atlowed:-to object 
a want of title in‘the adinfuistrators-- Terry vs. Fergu-* 
son, adm’r 

29. An adininistrator is not 
over the real-estate of his int: 
led@@e it. he will*ho!d the re 
titled.—+ed. . .*... 


30. In distributing au estate, where parties in interést will 
not, or are incapable of consenting to an adjustinent, the 
administrator should obtain permission t 


to sell so much of 

the estate,.as will-enable him to make an equal divisidn, 
Teat vs. Lee,admy cece 
31.The statute, (Aik. Dig. 155,) delegates power to the-judge 
of the county court, where tlic parties cannot agree, to as- 


esiators in- 


‘a control 
t. 4f Le assume to 
hose legally en- 


certain ; by testimony, the value of property brought into 
hotchpot, as a judicial oflicer;-or to cause a jury to be im- 
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panneled for that purpose.. It is error, therefore, for com- 
missioners to ial the valuation, or for the court to con- 
fer authority to that effect.---0b.. 0.0... 0c cece eee eens 
32..The law no where authorises the rendition of decrees, 
nd the award of execution thereon, against distributes, 
for balances against them on distribution.---ib.......... 
33. The assent of an executor to a legacy, vests in the lega- 
tee the legal title,---the assent having relation to the will, 
the source of the legatee’s title --Moftteeai vs. Beal... 
34. But an executor cannot, by any act, under pretence of 
assent, enlarge or abridge the title of the legatee.---ih.... 
35. Letters of administration are but evidence of authority, 
and an adiministrator may act without them, if the re- 
cords of the court shew his appointment.—Hlosey, adm’r 
NN PORE OE, Se hast aetbenass nate 
..36. When an order of the orphans’ court is made, requiring 
a defendant to appear in court, enter into bond, and take 
the necessary oaths, as administrator’; and in an order of 
. publication, eighteen months afterwards, he is recognis: d 
as administrator : it will be intended that he e omplied 
with the previous requisitions, and took upon himself the 


administration ——Hosey, adm’r vs. Brasher........++- ‘ 
37. It appears, that the law does not require either the bond 
or oath of an administrator to be recorded.---ib...... we 


38. In England, an examined copy of the act-book, stating 
that letters of administration have been granted to a de- 
fendant, is proof that he is administrator ; although no no- 
tice was given to produce the letters of administration., . 

WEB, © nie cece sew ccc cc gereseeeseececewsge cece co’sce 

39. Where an administrator detains possession of personal 
propérty, to whieh another has a paramount title, the 
owner need not proceed. against him in his fiduciary 
character, but may charge him personally : and the admi- 
nistrator, ‘where the question is litigated in good faith, # 

- entitled to be reimbursed his damages from the asse ts of 
the intestate.— Bettis vs. Taylor... ..+....65-- das ees 

40. And the. rule, that he who'detains property from the 

rightful owner, is liable; is so strict, that where there are 
several executors, and one only has possession, he alone 
ee errr erie errs rere rere eS 
Al. Thus, anadministrator, who, as such, interposes a claim 
to property levied on by execution, will be liable, individ- 
ually, for the forthcoming of the property, even if des- 
troyed, or if it dies, after the claim is inter poet and the 
property goes into his possession,. .ib......+++ eee eee 
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42- # seems, that one, interposing such claim, as administra- 
tor, while incurring, | by tlic stipulations of bis own bond, 
persona! responsibility, might make good the issue on 
his part, by showing title in his intestate,—-ab.....seeee 
43. Where an administrator, in such case, 1s forced to ex- 
pony money, to protect the estate of his intestate, the court 
that settles his accounts can do him justice.— ib. jsekeee 
14, Sevronss joint executors were, at common law, consider- 
ed as but one person.— Williams § lvey vs. Sims one. 
45. At comsion law, all the executors named in a will, were 
required to join in proseeuting suits ; and in actions a- 
gaiust executors, aiehd be made defeudants—but in the 
last ease, all who proved the wil!, were required to be 


Ce 
5 
+} 
H 


WENGE Bis 60s cer erendccusntenetanenonabaahece 
46. The non-amenabi ity of a co-executor to the jurisdic- 
tion of an Eagiish court, afferds no legal excuse for the 
oiission to join him as a party defendant, if he be living, 
and has taken upon himself to execute the 2 will.---2b.... 
AT. In England, service of a writ may be perfected on an 
absent co-defendaut, by process of outlawry.—ib.....es 
tS, But the Aimerican cases do net support the English 1ule. 
athe nce ese Sy ear aN ee ee ee ae 
AQ. The statutes of this state, relating to joint-obligors, do 
not embrace joint-executors; and are defective, in ‘not 
providing a mode of preceediag, where a co-executor 
resides without t 
5V. ‘he non-residence be! a co-exceutor, is sufficient to re- 
lieve the plaintiff from the necessity of joining him in an 
J 


action With HIS CO-CXECUTOIS..---20..ccrcccsececccesece 


Ath 
wll. CUsowear weer ereer eee eeeeests 


FORCIBLE ENTRY AND DETAINER. 
1. 'The proceedings of a justice of the peace, in a case of 


forcible eutry and detainer, can only be reviewed in the 


‘ireuit conrt on’ such errors, as the attention of the court 
ealled to, by an assigument,--and an omission to make 


one, is fatal.—- Murray vs. Williamts....ccccrceseseces 
2. In proceedings before an acistrate, of forcible entry and 
fetainer, foree is the eis! of the action.—Bolls vs. Arm- 


( 
3. ‘possession ef the premises of another, and 


r off his staves, wil!, under the statute, amount to 
force necessary to maintain this proceeding.—ih..... 
1, Though taking peaceable possesion of the premises of 

auother, under ecolorof tit’e, will not authorise the action 
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Where the consideration of the ev-dence, shewing the 


circumstances conuected with the entry of defendant up- 
on the premises, is taken fromthe jury, by the charge of 
the court, the case will be remanded.---ib..........4 


A peaceable entry may be converted ito an unlawful 


detainer, if possession is unlawfully withheld from the 


person entitled to possession.----ib.. 6... ee cece cece eens 


FORFEITURE. 


1. 


By the terms of the act of congress of the tenth of May 
eighteen hundred, a forfeiture did not accrue immedi- 
ately on the failure of a purchaser of lands, to pay with- 
in the period of time for which a delay of payment was 
given. The lands did not revert, until after they were 
again offered for sale in the manner specified in the act. 
Sere WH. Maelinwes 66 Gl. ooo acces ccccccccccccces 
The ast of cougress of the second of March, eigtheen 
hundred and twenty-one, was a proposal to extend the 
term of payment many years, and required of the party 
accepting of the extension, to make a written declara- 
tion of his assent to the provisions of the act: one of 
which declared, that the land on which the further_cre- 
dit was taken, should be ipso facto forfeited to the United 
States, if the payments were not made within three 
months after the day appointed for the payment of the 


last instalment,—which became due on the thirtieth of 


September, eighteen hundred and twenty-eight.—ibd.... 


. A forfeiture under this, and similar acts, requires no act 


of entry on the part of the United States, to make it com- 
ee MN Glebe — 4B... ee cic cc ccceccccccecegees 


. The acts of congress of eighteen hundred and thirty, 


and eighteen huadred and thirty-one, do not revive the 
estates of purchasers, previously forfeited to the United 
snap FMR 9 tS eck wig ae a 


. The act of the thirty-first of March, eighteen hundred 


and thirty, gives a right of pre-emption to lands forfeit- 
ed, to the purchaser, until the fourth of July, eighteen 
hundred and thirty-one, upon their paying the minimum 
price per acre, in addition to the amount theretofore paid 
thereon and forfeited ; provided the price, including what 
had been paid, and the amount to be paid, should exceed 
three dollars and fifty cents per acre.---ib..... eee eee. 


6. And where one had paid more than three dollars and fifty 


cents per acre when the purchase was made, his heirs 


or 
~ 
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INDEX. 
and assigus became entitled to a patent, without paying 
Mh Fawr MONEY.—#H. . 00 vecccecss cevceaccesennss MO 
7. The act of the twenty-fifth of February, eighteen hun- 
” dai and thirty-one, extended a similar benefit to the pur- 
chasers, their heirs or assigns, of all the forfeited lands 
which originally sold for less than fourteen dollars; if one 
dollar and twenty-five cents per acre had been, or should 
haroniier be paid. —@. «5.5565 oc ics cccenceeasvaheneee 


8. But the creditor of a purchaser, has no legal or equitable 


right, to insist on the gratuity bestowed in the act.—ib.. 326 


9. A widow is not entitled to dower, of lands once purchas- 


ed of the United States, but which have been subsequent- 
ly forfeited.—ib............ WeTevrevrrrety yy tt ee 


FRAUDS, STATUTE OF. 
1. If money be given to ove person to deliver to a 


or 


6. 


~I 


third, the right to the money is transferred to the latter, 
and he may maintain action.—-Hitchcock et al. vs. Le 
SSCS TORRE EE OCCT PEEP OE PCP Pe FR TS 


. Nor does the statute of frauds interpose a barrier toa re- 


covery in such a case—as the undertaking is not to an- 
swer for the debt, default or miscarriage of another, but 
to pay the money of another already received, or when 
received, to a third person. scccveicntssbnnaae nen. Gee 
A contract for the sale of negroes, which is executory, 
and which is intended to defraud creditors, does not pass 
the title : and an action brought on the contract, by the 
vendee, against the vendor, for the slaves, cannot be main- 
tained.— Rochelle vs. Harrison........+eccccccceses Sol 


. The act to prevent frauds and perjuries, (Aik. Dig. 207,) 


avoids all gifts or conveyances in fraud of the rights of 
ees ay, however, in favor of cretlitors and pur- 
CE EBs ob. non 500wenes e008 60s4n0e0ee ene 
And such a delive ry of a personal chattel, in derogation 
of the rights of creditors, is within the inhibition of the 
I Rs on Caine ouadeédduneteseesses dee 
In Massachusetts, a distinction is made between actual 
conveyances, and contracts sought to be enforced: the 
latter may be avoided—the former are binding.—ih..... 352 


. But in New York and Ohio, conveyances void by sta- 


tute, as against creditors and purchase rs, are binding be. 
tween the parties.——i)............ in cnesestaa ee keke ae 


GAMING. 





The act of eighteen hundred and twenty-eight, inhibit- 
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ing gaming, covers the whole ground of the previous sta- 
tutes, so far as the keeping, exhibiting, carrying on, or be- 
ing in any manner interested in any gaming tab! e or bank 
whatever, is concerned, and inc! Indes ev ery offence con- 
nected with the subject matter.— The State vs. Whit- 
MIS o 8 ence ns cows ccesccersccscocsscesesesscese 494 
2. And as it provides a different, and in some respects a mild- 
er punishment for these offences, than the previous sta- 
tutes; it repeals them, so far as the same offences are pro- 
vided to be punished by BiB ccc cccsccccccetseess 435 
3. A faro-bank is within the words of the statute of eigh- 
teen hundred and twenty-eight ; and the words “gaming 
table,” and “ played With cards,” in ar indictment for 
keeping a faro-bank, may be regarded as surplusage.--ih. 435 
4. The statute provides that it shall be sufficient for the in- 
dictment to charge, that the defendant did keep and exhi- 
= a gaming table, or bank for gaming, without aver- 
=< proving that money was won or lost, or bet on 
gaming table or bank.---ih. «0... .... eee seen eee ABS 
5. “Where it is proved, under an indictment for exhibiting a 
faro-bank, that defendant did exhibit a faro-bank, without 
stating that the exhibition was for the purpose of gaming 
+ it may be inferred that the exhibition was for that pur- 
OE coc sereccscccscesesscceceiccesccvees o>. 435 


GIFT. 
1. Delivery of possession is an essential ingredient, in a gift 
of persénal property, but a change of possession is not 
indispensable.— Sims vs. The adm’r of Sims......... 449 
2. Every delivery of a chattel, with intent to give it to ano- 
ther, operates a legal change of possession, and transfers 
dominion over the subject of the gift, to the donee.—-ih.. 449 
3. The fact that a slave, given by a parent to a child, re- 
mains at the residence of the donor, may be exp lained | by 
the circumstance, that the residence of the donor, is also 
that of the don@e.-—-ib.. 0.2.6... eee eee sescvne 449 
4. And is a proper subject for the consideration of a jury, 
when enquiring into the truth and reality of the gift.-ib, 449 


GRANT, 

1. Where the'term “river,” is used in a grant, as a bounda- 
ry—high, or low water mark must be intended -—-not a 
middle point.---Hagan et al. vs. Camphell and Cleave- 
A rs | 

2. A plat or plan of survey may be referred to in a grant, 
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and become part of it; showing the proper lines, and as- 
certaining the locality.---7h......sesseeesecseseeeeeee 10 
Where a line is deseribed in a grant, as running towards 
one of the cardina! points, it must run direetiy in the 
course, unless controlled by some object.---d)....+..00-5 10 
And, where the distance marked out in a plat, cannot be 
included, by allowing tie lines to deviate, the grant which 
refers to the plat, must be construed to mean, that the 


lines shall be extended without a variation of course.---7). 10 
Ignorance of faci by a grantor, in regard to assertions in 


a “graut, describing undeserved merit to a grantee, will 

not control the language of the graat, or limit its opera- 

tion in favor of one, not claiming under a subse quent 
grant from the saime source.---20.. 6.0000 e cece eeeeeees 10 
Where, in a grant of lands, bounded by a river, a free 
passage or road is reserved, such reservation dces not 
prevent the freehold of: all the lands embraced in the 
grant, from vesting in the grantee ; or limit We Nira, 
rights : the wse of the road only is reserved.---7b......+. 10 

, 1 ! ; ar 

The grant made by the Butish Governme nt, in seven- 
teen hundred and sixty-seven, to William Richardson, of 

a certain tract of land in the district of Mobile, on the 
west side of the river Mobile, cor aferre d on the granice, in 

that grant, a title to high water mark, only.—ih......+, It 
But the confirmation of that grant to John Forbes & Co. 

in eighteen hundred and seven, conveyed to the grantee, 

all the lands aye 1g east of the origina ! tract, to the chan- 

nel of the ri 
And, to ease all the intervening soil, the north and 
south lines of the original traci,..held, properly to run, 
without variation of course, from high water mark to t 
margin of the channel. .id.......0+s00. socccceseces |} 





’ 
aia) 
rit 


10. By these grants, and each of them, there was conferred 


upon the grantees, or their assignees, the right to the gra- 
dual increase of soil, by the receding of the river...7). 11 


11. Grants made by the Spanish authorities in this country, 


after the date of the treaty of St. Ildefonso, (1st October, 
1800,) except those to actual setlers acquired before 
December twentieth, eighteen hundred and three,..are 
null and void... Innerarity vs. Byrne... cece cee eeeceee 176 


GUARDIAN AND WARD. 
. Possession of lands bya guardian, in socage, is the posses- 





sion of the ward: the possession of a bailec, is the posses- 
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sion of the bailor, and the possession of a guardian is also 
possession of the ward. .- Magee vs. Toland..........: 
The possession of the guardian of an infant female ward, 
is the possession of the ward ; and if the ward marry, the 
possession, eo instanti, is transferred to the husband, and 
the chattel is then in possession of the husband, in point 
of law, as much asit could afterwards be, by an actual 
ERTS pe PESOS ET ror eee re 
As the property devised or bequeathed to infant devisees 
---legatees, most usually goes into the possession of their 
guardians, after the executor shall have collected the es- 
tate of the testator, and paid his debts ; in order to allow 
it to remain with the executor, or to receive any other than 
its accustomed destination, the intention of the testator 
should appear from plain Janguage, or clear implication. 
Heirsfof Capal vs. Me Millian, ESET sees 


-A mother has the second title to the guredianship by na- 


ture, which becomes paramount by the death of the father 
—yet the guardian by nature is not entitled to possession 
OO ONIN Bho aos cook ccc e ccc csecns rer 


. Where property is left by a testator to his minor children, 


to be given them when they respectively arrive at the age 
of thenty-one years, or marry, and to be managed by his 
widow, during her widowhood. .the control of the pro- 
perty by the widow ceases upon her marriage: and the 
right to the possession and control of the property, vests in 
the guardian of the minors...i). ©... 20. cece cece eens 


HUSBAND AND WIFE. 


1. 


2. 


3. 


A. 





The actual enjoyment of a chattel which accrues to the 
wife, before marriage, is not necessary to vest her interest 
in the husband... Magee vs. Toland......0. 000008: 
If a chattel be found, and not converted to the use of the 
finder, or if it be hired or loaned, or otherwise bailed ; 
does not thereby, become a chose in action: and if it be- 
long to a woman, who marries, her right immediately 
vests in the husband, at least- so far, that if she dies, it 
i sg a l'nds wncsciss ue. 
Where property is given or bequeathed to a married wo- 
man without any qualification of the manner in which it is 
to be possessed or enjoyed, it vests, subject to the ordinary 
legal and marital rights of the husband.---Lamb tr ustee, 
vs. Wragg and Stewart..........ce0eee- ee ey 
But if it appear from the deed, or other instrument which 
transfers the property, that it was the intention of the do- 
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nor or testator, that the wife"should have,an estate there- 
in to her own separate use and disposal, such intention 
shall take effect, if it be fairly and clearly expressed. ---ib. 
5. The law favors the marital rights of the husband, and 
will not consider them to be interfered with, by any dis- 
position of property, made for the wife’s benefit, unless 
there is a clear exclusion of his interest and control. ---2b. 
6. Where the terms employed by the donor or testator, in a 
gift or bequest to an unmarried woman, are, that the pro- 
perty shall be “at her own disposal,” or “for her sole and 
separate use,” the property will vest absolutely in her as 
the owner, and it will be subject, upon marriage, to the 
marital rights of the husband.---2b..... 60s esse eeeees 
Much stronger terms are required to indicate the inten- 
tion of a donor or testator, to continue a distinct estate in 
an unmarried woman, after she shall come under the pro- 
tection and control of the husband, than in the case of a 
gift or bequest to a married woman.---tb.. 6.0 eee eee eeee 
8. Where there is no indication of an intention, in the 
deed of gift of slaves, of a father to his son-in-law, in 
trust for his daughter, that she is to have the slaves at 
her own disposal, or for her own use, and as her separate 
property ; and no terms to inhibit the busband from dis- 
posing of the slaves, against the consent of the wife,--- 
the husband must be taken to have acquired an estate for 
the life of his wife in the slaves, untrammeled by any 
right of the wife to dispose of them; and the interposi- 
tion of a trustee, or the fact of the daughter being mar- 
ried at the time of the gift, can make no difference.---ib.. 
9. And where a life estate only is vested in the daughter, 
with the fee to her children---the children, if there be any, 
may have recourse to a court of equity, even during the 
life of the mother, to prevent the removal of the slaves, 
Soas to put in je opardy their eventual interest.---2b...... 
10. A husband can only be charged by the contract or admis- 
sion of his wife, in cousequence of some authority actual- 
ly given, or necessarily implied, from the circumstances 
tinder which she acts.-— Rochelle vs. Harrison......... 
11. But the circumstances under which plaintiff’s property 
went into possession of the intestate of a defendant ad- 
ministratrix, may be shewn, in detinue, by proving a re- 
quest from defendant to plaintiff to that effeet, in the life- 
time of her husband.—7@h.°.... ec cccecccsccccccces 
12. When a feme sole plaintiff marries, pending a suit. .the 
hushand may make himself a party by motion; and 
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where a suggestion is made, that such a plaintiff has mar- 
ried, and a ‘seire facias issues, calling upon the husband 
to show cause why he shal! net be made a party. .it is e- 
quivalent to a motion. . James vs. Tait et al.......0.0+ 476 


INDICTMENT. 
1. A faro bank is within the words of the act of eighteen 
hundred and twenty-eight; and the words “gaming ta- 
ble,” and “played with cards,” in an indictment for keep- 
ing a faro bank, may be regarded as surplusage... T'he 
EE MUUINUI 04 505s bese conedanccesccesscs EBB 
2. The statute provides, that it sha! be sufficient for the in- 
dictment to charge that defendant did 4 keep and exhibit 
a gaming table, or bank for gaming, without averring 
or proving that money was won or lost, or bet on such ga- 
ming tabie or NE Sear a 
3. The statute makes the value of property, maliciously in- 
jured or destroyed, the basis of the verdict under an in- 
dictment; and permits the jury to go to the extent of 
four fold its talue; and the fine thus assessed is for the 
benefit of the injured party.— The State vs. Garner.... 447 
A. An indictment, therefore, for maliciously injuring or de- 
stroying property, should contain an averment of the va- 
lue of the property injured or destroyed.—-ib.........++ 447 
5. Precision of description is unnecessary in an indictment 
-~all that the law requires, is a description of the offence 
in the words of the statute creating it,---except where tech- 
nical language is used... The State vs. Briley......... 472 
6, Where an indictment charges an offender against a sta- 
tute, with doing the unlawful act, with malice afore- 
thought, and contains proper allegations of time and place, 
with a form al commencement and conclusion, it is suffi- 
as hoc ccbodevcssscetedieecedesceseccssce GIB 
7. After a conviction on one count of an indictment, a mo- 
tion in arrest of judgment cannot prevail.—ib.......... 472 
8. An individua! to whom aslave is hired is, pro hac vice, 
the owner of the slave during the term for which he is 
hired, and may be described as such, in an indictment for 
stealing the slave ; but the insertion of the true owner’s 
name, ya an indictment, will not render the proof irrele- 
vant. The indictment may be supported, by proof of 
possession by the person hiring the slave. T'he State vs. 
DELCL6 64.5045 babs stccaskensdennensees's coos BER 
9, There is no repugnance in charging the ownership of 
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the slave in different persons, in diflerent counts of the 


INJUNCTION. 

L After judgment, advantage cannot be taken of an entry 
on the record, that proceedings were stayed by injunc- 
tion; and where the parties go to trial, afterwards, with- 
out objection, it will be presumed that the injunction was 
dissolved.---James vs. Tait ef al.cscccccccecccsesees 


INTEREST. 
1. In debt on foreign judgment, plaintiff is entitled to da- 
mages, to the extent of the interest allowed, at the place 
where the judgment was obtained.---Murray vs. Cone et 





2. But in sucli a case, in the absence of a plea, the case ought 
to be submitted to a jury, onan inquiry of damages ; and 
the statute of the place of the co: tract; which ascertains 
the value of money, ought to be produced, or the usage 
DOUG Skeid wkd lessee hind dent J200s dam babe 

3. Where one promised by a written contract, to pay mo- 
ney on the first day of January, eighteen hundred and 
thirty -Six, with interest from eighteen hundred and thir- 
ty-five ; it was held, that the intention of the contracting 
parties was, that interest was to be paid from the first day 
of January, eighteen hundred and thirty-five.---E’vans vs. 
bs EV ECET STIPE ee ee eee 


JUDICIAL PROCEEDING. 

1. A decision on the probate of a will, is a judicial proceed- 
ing, and the court in which it is registered, is a court of 
record, and if the presiding judge is also clerk of the 
court, he has authority to test the records of his court 
in both capacities,— Dozier. v8. JOYC@:. 0 ececcccsees 

2. All courts in the United States take judicial notice, that 
tribunals are established in the several states, for the adju- 
dication of controversies, and the ascertainment of rights. 

3. The certificate and seal ,which gives verity to the re- 
cord, unless the récord itself, discloses the want of juris- 
diction, establishes as well the right of the court, to ad- 

‘ judicate the matter contained therein, as that such facts 

were adjudicated.—-i. 0. ccc cece ewes cece ress tbee 
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JUDGMENT. 

1. Where judgment is not rendered on a demurrer to a plea 
—it will be presumed after judgment on an issue to the 
country, that the plea was waiv ed—Evans vs. Gordon.. 

2. The judgment of a court, when right, will not be disturb- 
ed because rendered for a wrong reason.:---ib....... 

3. Judgment for defendant on a plea i in abatement, whether 
it be an issue in fact or in law, is, that the writ or bill be 
quashed,—and a respondeas ouster as: is not a 
warded.---McCutchen, adm’x vs. MeCutchen.. aueee 

4. Where judgment is reydered de bonis propriis, ;, when it 
should be de bonis intestatis—the supreme court will on- 
ly reverse and render.---Admz’s of Weatherford vs. Wea- 
therford... ye Perr eT TT eT TTT tie ee eee eee 

5. A judgment ‘Tendered at a term of a court unauthorised 
by law, i Is EFTONCOUS.---th.. 2 ee ee ee ee eee PS Oe EEE 

6. In cases where bank debtors are-proceeded against sum- 
marily by notice, the judgment, whether by default or 
otherwise, must, shew affirmatively, every fact necessa- 
ry to give the court jurisdiction ; and in judgments by 
default, the liability of the defendant for the debt must 
be also shewn... Curry vs. The Bank of Mobile...... 

7. But where an issue is made up, the verdict ascertains 
the defendant’s liability, as in other cases...ib.......... 

8. Where a judgment isentered up for more than the a- 
mount due, a motion by a defendant for a new trial, will 
be refused, on condition that plaintiff remit the excess.--- 
Nintth & March vs. Paul.,....c00cceserccecees coe 

9. And, in such a case, if the clerk issue execution for more 
than the amount due on the judgment, the remedy is to 
-supersede the execution.--ib.... cece cece eeeee en ecees 


ee: FOREIGN 
- In debt on foreign judgment, plaintiff is entitled to da- 
mages, to the extent of the interest allowed, at the place 
where the judgment was obtained... Murray vs. Cone, 


EES Pika ds ck's db 060 Wodc 6066n ees Ce ee 


2. But in such a case, in the absence of a plea, the case 
ought to be submitted to a jury, on an enquiry of dama- 
ges, and the statute of the place of the contract, which 
ascertains the value of moncy, ought to be produced, or 
the usage proved.---if 6... cece eee cece eee eee e ees 

3. After judgment, advantage cannot be taken of an entry 

on the record, that proceedings were stayed by injunc- 

tion; and where the parties go to trial afterwards, with- 
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out objection—it will be presumed that the injunction 
was dissolved.----James vs. Tait et Al.cceeecescceveee 


JUSTICE OF THE PEACE. 

1. On an appeal from the judgmem of a justice of the 
peace, where the sum in controversy exceeds twenty 
dollars—a declaration, or statement of the cause of ac- 
tion is necessary... Steelman VS. OWEN. cccccccescees 

2.And in such a case, when the sum is not ascertained, a ju- 
ry must also be impanneled, to enquire of the damages.. . 


Sihigikaes sheers’ sees oe neces caw see ha ee eae 


* 
JURISDICTION. 


1. Asa general rule, consent of parties cannot give jurisdic- 
tion toa court, which otherwise does not “possess it... 
Merrill vs. Jones. . errr so cccvdosecceeseasve 


JURORS, GRAND. 

1. The act of fourteenth January, eighteen hundred and 
twenty-six, (Aik. Dig. 298,) is repealed by the act of 
eighth January, eighteen hundred and thirty-six, (Aik. 
Dig. 2d ed. 62: A.) so for as the selection of grand jurors 
is provided for... The State vs. Whitworth....++.e000 

2. By the last mentioned act, it is made the duty of the,clerk 
of the circuit court, and of the sheriff, under the’ super- 
intendence of the judge of the county court, to select 
from the whole number of persons qualified to -serve on 
juries, twenty-four persons, best qualified in their opi- 
nion, to serve on the grand jury.—ih.....-seeeeeeeees 

3. Therefore, a plea in abatement, framed with reference to 
the former act, and pleaded to an indictment, for exhibit- 
ing a gaming table, found since the passage of the latter, 
is bad, on demurrer.—-éh......cecccccsccccccccccvces 


LANDS. 
1, The rights of riparian proprietors depend upon the fact, 
whether the land is bounded by ariver where the tide 
ebbs and flows, or whether it lies along a stream above 
tide water.. . Ha, can et al. vs. Campbell and Cleaveland. 
. In the first case, the right of the owner to the soil, at 
common law, extends to high water mark, only.—ib.... 
. The shore below the common tide, belongs to the pub- 
lic: though by grant it may become vested in the citi- 
BON GB. occ ccciccs doce cvceccas sevevsesesesesesees 


. The rute, that a country bounded by a river, extends to 
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the point of low iene, it seems, does not apply to the 
case of a grant by the public, to an individual.—#o.. 

5. At common law, the grantee of lands (from g goverinment ; 
bounded on tide water, is not allowed to extend his ri- 
parian rights beyond ordinary high water mark: such 
grants are construed favorably “to the grantor, as a 

- trustee for the public; and no alienation will be presum- 
ed, not clearly expressed.---ib.......... 006. Saseweeees 

6. Riparian proprietors are entitled to all accessions made to 
the lands granted, either by the retreating of the river 
from its former limits ; or by the slow and sécret wal 
sit of sand, or other substances.—ib.....eeseeeees ‘ 

. The beds of navigable streams, as well as the sea, are 
the property of the public: and if, by the instantaneous 
casting up of sand, or other substances, the water is 
thrown back, and an addition is made to the land—the 
public may claim the accession.—--ib ........-+2..-06- 

8. Secus, if the accession be slow and secret, when it be- 
comes the property of the owner of the adjacent. lands. 


CORD ERAS ORD Cob CH dwiee neve ccecbertedessses osieeaee 


“I 


9. Where the term “river,” is used in a grant, as a bounda- 
ry—high, or low water mark must be intended——not a 
middle point.—ib. POT eT CRIT CTE TT TOE 

10. A plat or plan of survey may be referred to in a grant; 
and become part of it; showing the proper lines, and as- 
certaining the locality.---th,......++seeeeeeeeeeeeeees 

11.Wherea line is described in a grant, as running towards 
one of the cardinal points, it must run directly in the 
course, unless controlled by some object.--ib.....++..-: 

12. And, where the distance marked out in a plat, cannot be 
included, by allowing the lines to deviate, the grant which 
refers to ‘the plat, must be construed to mean, that the 
lines shall be extended without a variation of course.---ib. 

13. Ignorance of fact by a grantor, in regard to assertions in 
a graut, describing undeserved merit to the grantee, will 
not control the language of the grant, or limit its opera- 
tion in favor of one, not claiming under a peepee 

rant from the same source.---ib.. 2... ... cece tees eee: 

14. Where, in a grant of lands, bounded by a a river, a free 
passage or road is reserved, such reservation dees not 
prevent the freehold of all the lands embraced in the 
grant, from vesting in the grantee ; or limit his riparian 

hts : the use of the road only i is reserved.—-ib. . 
15. ¢ seems, that where accretion is made impracticable, 
without the authority of government, by the labor of a 
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third person—excluding the water from its former limits, 
such third person is a trespasser, and can derive no profit 
from his labor: In such case, his labor inures to the hene- 
fit of the riparian proprietor.« tb... 1. cece cere cece ees 
16. The grant made by the British Government, iti seven- 
teen hundred and sixty-seven, to William Richardson, of 
a-certain tract of land in the district of M iobile, on the 
west side of the river Mobile, conferred on the granton, in 
that grant, a title to high water mark, ouly.—é)........ 
17. But the confirmation of that grant to John Forbes & Co. 
in eighteen hundred and seven, conveyed to the grantee, 
all the lands lying east of the original tract, to the chan- 
sth oh Man elpgtese Bd Hides 34s Seine sks sks heekcnnens 


18. And, to embrace all the intervening soil; the north and ° 


south lines of the original fract,..held, properly to run, 
without variation of course, from high water mark to the 
margin of the ete Mass ics sins Hecke decades 
19. By these grants, and each of them, there was conferred 
upon the grantees, or their assignees, the right to the gra- 
dual increase of soil, by the receding of the river...ih. 
20. Whether one who doe: s not own lands, adjacent to a ri- 
ver, where the tide ebbs and flows, may, for the benefit 
of commerce, erect a:wharf or other improvement, be- 
tween high and low water mark, qguere.—ib........+++ 
21. Though it is clear, no part of such erection can rest on 
the land of another person, nor can the latter be exclu- 
ded from the use of the water, or be denied his riparian 
RHE. ie op vercesecssccbedecteshecssepeaksts 
22: A verdict and judgment not specifying the lands, found 
illegally in a party’s occupancy, with such e ortainty as 
will show where they lie, or the number of acres and ex- 


tent of lines—will not be sustained.-S/urdevant vs. The’ 


heirs of Murrell. ..+sssseeessevvesesesssevereees 
23. By the terms of the act of congress of the tenth of May 
eighteen hundred, a forfeiture ‘did not accrue immedi- 
ately on the failure of a purchaser of lands, to pay with- 
in the period of time for which a delay of payment was 
given. The le ends did not revert, until.after they were 
again offered for sale in the manner specified in the act. 
Rogers vs. Hacwling’s ef Gl. 0 sccecscccvetcccsecseds 
24. The act of congress of the second of March, eigtheen, 
hundred and twenty-one, was a proposal to extend the 


term of payment many yéars, and required of the party. 


accepting of the extension, to maké a written declara- 


tion of his assent to the provisions of the act:-ene of 
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which declared, that the land on which the further cre- 
dit was taken, should be i ipso facto forfeited to the United 
States, if the payments were not made within three 
months after the day appointed for the payment of the 
last instalment,—which became due on the thirtieth of 
september, eighteen hundred and twenty-eight.—ib.. 

25. The aet of assembly of this state of the fourteenth June, 
eighteen hundred and twenty-one, inyested the executor 
or administrator of the decedent, with authority to claim 
the benefits of the act of congress, on behalf of the estates 


they represented..---iB. .... 22. cccecccces bevccesess : 


26. All the acts of congress for the relief of the purchasers 
of public lands, expired on the fourth of July, eighteen 
hundred and twenty-nine; and all lands sold on credit, 
and not paid for on the fourth of October, eighteen hun- 
dred and twenty-nine, on that day, reverted to the United 
States ; and every interest of a purchaser, or derived from 
Lv was at an end.—ib........+: batame Sas keoene oe 

~?. A forfeiture under this, and similar acts, requires no act 
Be entry on the part of the United States, to make it com- 
p'ete and effectual.---2b........... ey ere 

28.'The acts of congress of eighteen hundred and thirty, 
and ‘eighteen hundred and thirty-one, do not revive the 
estates of purchasers, previously forfeited to the United 
RMN ED 6s sw cre'sin ons ccccccccccsecesecesccosess 

29. The act of the thirty-first of March, eighteen hundred 
and thirty, gives a right of pre-emption of lands forfeit- 
ed, te the purchasers, until the fourth of July, eighteen 
hundred and thirty-one, upon their paying the minimum 
price per acre, in addition to the amount theretofore paid 
thereon and forfeited ; provided the price, including what 
had been paid, and the amount to be paid, should exceed 
three dollars and fifty cents per acre.--2b....+.+++++++. 

30.And where one had paid more than three dollars and fifty 
cents per acre when the purchase was made, ‘his heirs 
and assigns became entitled to a patent, without paying 
any more MONCY.—tH. . 26. cee ccerccereeeveceseces 

31. The act of the twenty-fifth of ‘February, eighteen hun- 
dred and thirty-one, extended a similar benefit to the pur- 
chasers, their heirs or assigns, of all the forfeited lands 
which originally sold for less than fourteen dollars; if one 
dollar and twenty-five cents per acre had been, or ‘should 
thereafter be paid.—ib....... etiebetshighkdesacsns sees 

32. But the creditor of a purchaser, has no legal or equitable 

right, to insist on the gratuity bestowed in the act.—7b.. 
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33. A widow is not entitled to dower, of lands once purchas- 
ed of the United States, but which have been — 
ly forfeited.—7b...... ovesencewes ceuisosecasehuees 

34. Neither the common or statute law give to an executor 
virtute officii, a right to the possession of the testator’s 
lands---if they are devised, they pass by the will to the 
devisee, who has aright to entry and possession ; if unde- 


vised, they descend to the heir, who is entitled to posses- 


sion... Leavens vs. Butler, et uzx..... Pe ETO re iss 
35. If the real estate is wanting to pay debts, the executor 
may obtain an order for the sale of so much as is neces- 
sary, and the right to sell, in such a case, is a naked pow- 
er, and cannot be defeated by alienation or disseisin.---ip. 
36. Where power is given by a will to sell lands, it does not 
require, in order to its validity, the co-operation of all the 
executors named—-the j,ower is attached to the office, and 
one executor, who has alone = T possesses all the 
power conferred by the will.---th.........eeeeteeeeee 
37. According to the English practice, where a will relat: 
to lands only, it ought not to be proved in the spiritual 
court—but if it embraces — property also, it ought 


to be proved there... .4H..... cccccsvcccccccccecs 
38. The county court has no ) jurisdiction over the lands of 
a testator, without the limits of this state.---ib.. eee. 


39. A promise, under seal, to make a title in fee ‘simple at 
some future time, to land—provided, the passage of an act 
of congress can be obtained to authorise such a convey- 
ance ; is properly rejected when offered as evidence, to es- 
tablish title in a defendant in trespass.\—James vs. Tait 


40. Trespass quare clansum fregit, will be to recover pos- 
session of lands, and a writ of possession is properly a- 
warded to the successful plaintiff.-—-ib...........+. ‘ 

41. In trespass to try title, the plaintiff eed only éndiovee 
on his writ, “that the action is brought as well to try ti- 
tles, as to recover damages”—any ninnecessary descrip- 
tion of the premises, or of the injury committed, is re- 

garded as surplusage.—iB...5 2... 65s ccc ccccccccccess 

42. Where the verdict responds to the issue, and judgment 
is rendered for the Jand described in the declaration —it is 
sufficient ; and the use of the word “tenement,” in addi- 
tion to the description of the lands, does not vitiate the 
judgment.—tb .......... cFuins os eseeud seedeeteeeha 

43. An administrator i is not required to exercise a “control 

over the real estate of his intestate,---yet, if he assume to 
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lease it, he will hold the reat in trust for those legally en- 


LARCENY. 
1.In larceny, the criminal intention constitutes the offence, 
and is the only criterion by which to distinguish a larce- 
ny from a trespass.— T'he State vs. Hawkins.......... 
2. To constitute larceny, it is not sufficient that the goods 
be taken for the purpose of destroying them ; as, if one 
take the horse of another, for the purpose of destroying 
him, to injure his neighbor-—-and should destroy him— 
this ‘would be malicious mischief, but not larceny. ---2)... 
3. Where a defendant assisted in secreting a slave, to the 
end that she might escape from her master, and obtain 
her freedom, but there was no intention to convert the 
property to the use of the defendant---an indictment for 
Jareeny could not be sustaineds-—-ib.. 6... ee eee eee eee. 
4. On an indictment for stealing a slave, evidence is not ad- 
missible, of conversations held by the prisoner, with oth- 
er slayes, eighteen miles from the place where the offence 
is charged to have been commnitted... The State vs. Wis- 
dom.....- Pe ree Pere rere Pre rie e ries oT 
5. ‘Though the fact, that such prisoner was at a particular 
piace, not far distant from the point where the crime was 
perpetrated, might be shewn, in order to trace him, step by 
step, to the place where the larceny was committed---ib.. 
6. But evidence of any act by the prisoner, or his general 
conduct, not connected with the crime, shauld not be re- 
COYNE. GBo csc ccc addr ddd ddassesdscciiodeccocess 
7. Evidence offered by a prisoner, of his assertion of a claim 
to property stolen, when he was arrested cannot be re- 
ceived,—such a claim mist be asserted before or at the 
taking, to enable the defendant to give evidence of his 
own declaration ; ; and the bona fides of the assertion is 
for the consideration of the jury...ih.....-++-eeeeees 
8: The stealing of a slave cannot be established in any oth- 
er or different manner, than the stealing of any other 
chattel endowed with volition, and the power of loco- 
motion. Nor can an individual commit larceny in one 
county, who is, at the time of its commission, im anoth- 
er, and who is not near enough to assist those who are ac- 
yee tive in its perpretation.—ib..... cee ccer cere cece veces 
9. An individual to whom a slave is hired is, pro hac vice, 
the owner of the slave during the term for which he is 
hired, and may be described as ; such, in an indictment for 


titled._- Terry vs. Ferguson, adm’r....6. 0000 cece eees 
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stealing the slave ; but the insertidn of the true owner's 

name, in an indictment, will not render the proof irrele- 

vant. ‘The indictment may be supported, by proof of 

EF gen ans id y the person hiring the slave.—-ib.....%..s.< 512 
. There is no repugnance in ‘charging the ownership of 

fie slave, in different persons, in different counts of the . 
same indietinent.—iba's <cess0sis igeuceccevoctevend OU 


LEGACY. 

1. Where a testator intends that the payment of legacies 
shall be expedited or delayed—his intention must be fol- 
lowed as near!y as possible.—Leavens vs. Butler et ux... 380 

2. Paym nt of debts takes precedence of legacies, and a le- 

cy wiil not, in general, be paid, where the assets will be 
required to pay debtS.-~-ah. =... eee cen tecw eee e weeds OOO 
. But, in case of a contingent debt, a legatee wiil be enti- 


tled to the assets, on giv ing seourity ‘to refund,--if the: 
debt become absolute.-ib.....sieescccaaseeesesscss 0 
4. Where it is obvious that it will be-necessary for a legatee 
to refund, in order to pay debts; or where the will post- 
pones the payment of the legacy to a distant time; or if 
the payment would defeat the testator’s intention—the le- 
gatee cannot claim it.—ib..... ccc. eee cece cwecewess BOL 
5. A legatee may sue in equity for the recovery of his lega- 
cy ; and if a settlement of the estate be necessary, all the 
parties whose rights are to be effected, or from whom a 
discovery is desired, mtay be brought before the court:~é. 381 
6. Courts of equity in England have concurrent jurisdiction 
with the'spiri tual courts, for the recove ery of personal le- 
gacies, in all cases; and in some cases, the jurisdiction of 
chancery is exclusive.---@.......ss.seseverresesceee BBL 
. A legatee cannot, in this § State, in Vall cases, immediately 
after the expiration of eighteen months from the grant of 
letters testamentary, coerce a payment of his legacy.—ib. 381 
8.'The assent of an executor to a legacy, vests in the lega- 
tee the legal title,---the assent having ‘relation to the will, 
the sgurce of the legatee’s title --- Mordecai vs. Beal... .° 529 
9, But ‘an executor cannot, ce any act, under pretence of 
assent, enlarge or abridge the title of the legatee,---ib.... 529 
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LEX FoRI.—~(See Contracts.) 


LEX Loci.—({See Contracts.) 








LIBERUM TENEMEN'TUM. 
1. Matter admissible under a plea of liberume lenementum, 
may be given in evidence under the general issue. Dean 
vs. Fail 491 
2. The object of a pleaof liberum tenementum, is usually 
to conipel plaintiff to assign the place in which he alleges 
the _— to have been committed, with greater preci- 


cee eer eee eee er ee ee 


LIEN. 
_ -l. Thetien of an execution does not depend: upon contract, 
«. but is giver by law; aud imparts to the elder the right of 
satisfaction, in preference to one that has subsequently 
: gone into the sherift’s hands.— Bell et al. vs. King 
' 2. Yet this. preference of ai older over a younger execution 
creditor, does not excuse the sheriff fromi a levy of the 
latter execution, where the property is not needed to satis- 
fy the former. —~ib.. ; 
3..A return of nulla bona cannot be justified by the proof 
. of a prior lien, unless the executions creating it were ac- 
tually levied. ib. : 
4. Notice of the existence of a lien, admitted by one who 
purchased at an administrator’s sale, under the lien, can- 
not bind those who claim under the purchaser. Single- 
ton vs. Gayle... .. eten we 
- Nor does such notice admitted, supersede the necessity of 
proving the lien, when it is ‘ittompted to be enforced.—ib. 271 
_ 6. Where -one is charged, as. adininistrator of an estate, a 
'.  deeree cannot be rendered against him as a’ purchaser, 
with notice of a lien in favor ‘of a complainant, seeking to 
enforce the lien:—ib 
. No decree'can be had against a purchaser without no- 
tice of a lien, unless his — who was a purchaser 
with notice be made a party.---tb.. 


LIMITATION, STATUTES OF. 

1. Statutes, prescribing the time within which courts shall 
entertain certain actions, relate to the remedy, and a par- 
_ ty seeking: that remedy, must bring himself within the 
prescription, as limited-by the lex fori._-Goodman vs. 


2. The legal obligation of a contraet is discharged, when- 
ever the statute of limitations of the place where it was 
made, has run against it; and nothing remains, but a moral 
duty, which ¢ surts of jndicature cannot coerce. 7b..... . 84 
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3. Jt seems, that if the /egal right be goue, the contract is 
discharged; until: it is re-affirmed, or in some- manner. re- 
COPMIINE. 0D 0 653.6522 0s wrcne's Se maie fg a'e eR R EES 

4, Prescription constituting a bar at the place of the con- 
tract, operates as a defence extra territorium.—ib...... 

5. Where one made a note in South Carolina, and remained 
in that state until the statute of limitations of South Cas 
rolina operated as a bar to a recovery on the note, it was 
held, that the bar created by the Jaw of South Carolina, 
operated as an available defence to an action brought on 
the oote, in this state. .:. 2B... ss v0 2 83is 09 05 P™ SEOw aie 

6. Whenever the subject matter of a trust can be sued for 
at law, the statute of limitations may be insisted on as a 
bar, althiough the remedy is pursued in a court of equi- 
ty.---Maury’s adm’r vs. Mason’s adiv’r.ce. see cee 

7. The only trusts not within the operation of the statute, 
are those which are peculiarly and exclusively, the sub- 
‘jects of equity jurisdiction.---tb......... 6 ence eee eeees 

8. A subsisting recognised and acknowledged trust, as be- 
tween the trustee and the cestui que rust, is not barred 
by the statute of limitationsw—-tb..... 2... cee eee eee ees 

9. The fact that action can be maintained for money receiv- 
ed on one of numerous dernands, does not-revive all pre- 
vious causes of action, and the payment. of.one claim 
connot be construed as an admission of another.-—ib..... 

10. But if the trustee receives money on account of the subject 
matter of the trust, and does not separate. it and keep it so 
that it can be identified,a continual conversion is constant- 
lyataking place, and if the cestui gue trust hes by. for 
more than six years, or such’ other time as. will create a 
statutory bar, the presumption of payment will arise, as 
in any other case of a mere money demand, and the onus 
is thrown on the party claiming the money, to repel the 
presumption, as in other cases...tb. .+.+essseeeeeeeee QHZ 

11. It isnow well settled, that if a defendant, by plea or an- 
swer, relies ‘on the statute of limitations, a8.a defence---- 
the plaintiff, if he wishes to bring his case within any of 
its exceptions, must amend his bill or file a special repli. 
cation, so thatthe new matter introduced by him may be 
controverted or.avoided by the opposing party...ib..... 212 

12. The same strictness in an answer to a bill in equity, 
where the statute of limitations is-relied on as a defence, 


is not requisite, as In a plea.—-1b.. 2... eee eee eee eee eee QB 
13. Cases-of bailment-and unwritten contracts, when the — - 
contract is erpressed, and the duties defined, are not open 
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contracts in the view of the statute of limitations, and 
therefore, actions founded on them are not barred in 
Oe ee, SE ne ee ee ry Seer ee 
14. Where a defendant in equity wishes to bring the case 


charged in compl!ainant’s bill, by evidence, to be one of 
open account, he must make the necessary allegations of 


facts, by his plea Oth AN WOT Bebo's ps sa 3a 9.0 os shes 
15. The mere statement of an account before audito rs, for 
the purpose of facilitating the examination of matters be- 
fore them, isnot a revival of a demaud barred by siatute.-ib. 
16. Nor is @e correction of an improper judgment, or a 
payment made on it, at the instance of a representative, 
an admission of other demands, as claims existing due 
and unpaid, by a defendant.---ib.. 0.6.06. e eee eee eee 


MALICIOUS MISCHIEF. 

1. The statute makes the vaiue of property, malic ‘ously in- 
jured or destroyed, the basis of the verdict under an in- 
dictment ; and permits the jury to go to the extent of 
four fold its value; and the fine thus assessed is for the 
benefit of the injured party.—The State vs. Garner... 

2. An indictment, therefore, for maliciously injuring or de- 
stroying property, should contain an averment of the va- 
lue of the property injuged or destroyed.—-ib..... 02.40: 

3. To constitute larceny, it is not sufficient that the goods 
be taken for the purpose of destroying them ; as, if one 
take the horse of another, for the purpose of destroying 
him, to injure his neighbor---and should destroy him— 


this would be malicious mischief, but not larceny. --- Thies 
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State vs. NR So Bick ses. dacaccenkenessce ae 


MARITAL RIGHTS. 
1. Where pr@perty is given or bequeathed to a married wo- 
man without any qualification of the manner in which it is 
to be possessed or enjoyed, it vesis, subject to the ordinary 
legal and marital rights of the husband.---Lamb trusiee, 
vs. Wrace and Stewart.......ccceeeee oe eS hae 
2. The law favors the marital rights of the husband, and 
will not consider them to be interfered with, by any dis- 
position of property, made for the wife’s benefit, unless 
there is a clear exclusion of his interest and control.-—7d. 
3. Where the terms employed by the donor or testator, in a 
gift or bequest to an unmarried woman, are, that the pro- 
perty shall be “at her own disposa!,” or ‘for her sole and 
separate use,” the property will vest absolutely in her as 
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the owner, and it will be subject, upon marriage, to the 


marital rights of the husband.---tb... 26.6... eevee ee ee 








MAYHEM. 
1. Where the act of eighteen nundred and seven, (Aik. Dig. 

102,) speaks cf disabling a limb or piember, a p manent 
injury is cont ‘ated f 






ated, such aS at common law, would 
cgustitute mayhem ; a tempory disabling of a finger, an 


+ 4 ti¢n7¢ ¢ ,efatitars<: 


arm, Or a eye, is not suffici nt to coustifute tri statut tOry 
72 4 | , 


‘bance The State vs. Brilety.....ccecepsvevcecesess Ste 
















MORTGAGE. 
1. The repre sentative of one who, at an adiministrator’s 
sale, purchased, for an inadeqnate price, slaves, assumed ° 
to be subject to a mortgage which had lost its Hen, is a ne- 
cessary party to a bill filed by the mortgagee, seeking to 








est of ere litors: 





forciose the mortgage, to protect the ints 
ned without making such representative a party, no de- 
o 7 








cy 


acre can be had in the eause.— Stneic/on vs. Gayle...e. 2 
2. An executer who has one of the ‘sjaves in possession, 
should also be made'a party to the bilL--iB,.........+. 270 
3. A bill to forclose a mortvage, where the revord contains 
no proof of the excention of the bond and mortgage, will 
be Gismissed.—ih......ece cere cee cece cess eveccces 270 
4. Where ‘the laneuage of the master’s report is such as to . 
“warrant the belief that the bond and morigage had been 
produced before him and proved, it will be Suiiiciedt but 
where the report does not warrant s ich.a beiief—the pro- 
duction and proof before him of the hound and mortgage 
ill not be presumed.—id..< 2... ccecsgocecaens veces MUO 
5. A mortgage is reearded in equity, asas curity for the 
debt, and when it becomes forfeited; the mortgagee may 
take proceedings | v ilable, if so 
authorised py the terms of the mortgage.--7h......... 277 
6. Where a party execties a mortgage for the security of 
several sttms of money, to fail due at different times,—up- 
on defauit in the payment of the debt which first falls 
due, the m megane, j ro tantie, becomes forfeited: and the 
mortgag ree may sced for a foreciosure and sale of the 
mortzaged j ios C0 EE ans 00's 0s nd 2 os eee eee 
7. Though the mortgagor may sop proceedings by pay- 
ing or tenderifig what is due upon the mortgage. —#h. ..* 277 
8. Where a party executes a mortgage for the sceurity of 
several sums of money, payable to the same person, and 
to fall duc at different times, if on defanit, in the payment 
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of the first sum, the mortgagee file his bill to foreclose the 
mortgage, and pending the suit the other debts fall due, 
"it is competent to: take an aceount of all the debts intend- 
ed,to be secured, and to decree a sale for their cap 
a SRS Sae oh shes ee ek ee 
9. Where a bill. for the foreclosure of a mortgage, and a 
sa'e of the mortgaged premises, has been pending, and the 
defendaut served with subpena for several terms, it is 
competent to refer the bill to a master, to take and report 
_ aa aceount, to receive his reports and render a final de- 
cree in the cas2 at the same-term. a) MeTe See be 
10: It is not necessary in a decree for the forecloure of a 
mortgage and a sale of the-mortgaged premises, to pre- 
scribe some fiiture day, for the payment of what may be 
_ due "pon. thé mortgage, before a foreclosure and sale.--- 


ec ef eee . ee a 


“LL. The sheiiff is competent to exectite a decree for the sale 
of mortgaged pice s, upon the foreclosure of the mort- 
gor’s “equity of re demption, and the decree need not re- 
quire a return of the proceedings thereon to the court.--- 


WD. cevgccervececnios itd wn ne Woke ad a sivetnbkiheanee 


-NAVIGABLE STREAM. 


1. The rights of riparian proprietors. depend upon the: fact, 
whether the land is-bounded: by a river where the: tide 
ebbs and flows, or whether it lies along a streant above 
tide water... Hagan et al. vs. Campbell aid Cleav _— 

’ 2. In the first case, the right of-the owner to the soil, 
common law, ‘extends to high water mark, only.-—ib... 

3. The shore below the common tide, belongs to the pub- 
lie: though. ‘by grant it may become. vested In the citi- 
- en. —iB.. .s «  oeea Et Sar aE, & Denys eS ss 

4: The rule, that a. country bounded by a river, extends to 
the point of ‘low-water, i¢ seems, does not apply to the 
case of a grant by the public, to an individual.—zb..... 

- 5. At couimon law, the grantee of lands (from government, ) 

_ ‘hounded on ‘tide water, ig hot allowed to extend his ri- 
parian rights beyond ordinary high water mark: such 
grants are construed fay orably to the grantor, as a 
trustee for ihe public; and no alienation will be présum- 

~ed, not-clearly expressed.---2D.. 0.2.0.0. ccceegescccees 

6. Riparian proprietors are entitled to all accessions made to 

. thie’ lands granted, either by the retreating of the river 
from its former limits; or by the slow and secret depo- 

sit-of sand, or other suubstances.—ih.. 66. ee eee eee ee 
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7. 'The beds of navigable streams,.as well as. the sea, are 
the property of the public : and if, by the instantaneous 
casting up of sand, or other substances, the water is 
thrown back, and an addition is made to the land—the 
public may claim the accession.--tb .......+ cece sees 

8. Secus, if the_ accession be slow’ and secret, when it-be- 
comes the property of the owner of, the adjacent Jands. 

9, Where the term “river,” is used in a grant; as a botinda- 
ry—high, or low water mark must be intended---not a 
middle point. ---th Jenin sues 6a halen 

10..Where, in-a grant of lands, bounded by a river, a free 


passage or road is reserved, such reservation dc es not 


prevent. the freehold of all the lands embraced “in the 
grant, from vesting in the grantee ; or limit his riparian 
rights : the wse of the road only is reserved.---7b..... 6. 
11. li seems, that where accretion is made impracticable; 


without the authority of government, by. the ‘labor of-a 


third person—excluding the water from its former limits, 
such third person is a trespasser, and can derive no profit 
from his labor: In such case, his labor inures to the hene- 
fit of the riparian propriector...7b.... 6. eee eee eee eee’ 
12, Whether one who does not own lands, adjacent ‘to a ri 
ver, where the tide ebbs and flows, may, for the -benefit 
of commerce, erect a wharf-or other improvement, be- 
tween high and low water mark; quere.—ih.. ... .eeees 
13. Though it is clear, no part of such erection: can rest-on 
the Jand of another person, nor can the latter be exclu- 
ded from the use of the water, or be denied his riparian 


PM ABCs 5 saya nics Tis bl cones 


eNEW TRIAL. 
1. If the jury mistake the law, a motion to set aside the ver- 
dict, and for. a new trial, is the-remedy.— Patterson et al. 


NON. SUIT. 
1: The non-suits, (two of which-.equal a verdict,) embraced 
in the statute of cichteem hundred and: seven. (4 Aik. Dig. 
283, s. 135,) mtist be such as continue to the end of the 
term.—Ke snnedy vs. Geddes § Oo. 6.26 cco setevecas 

. Thus, two non-suits taken in a cause,,at different terms, 
each of which is set aside before the end of the term, are 
netequal to a verdict:.—0b. 6. ei i tine ee castes 
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NOTARY. PUBLIC. ; 






i. No authority is given by statate io a notury public, to cer- : 
tify a fact in regard to a bill of « xchange, independent of 
the protest.- -Wh tman 5° Hubbard dvs. The Farmers’ 





Bank: of Cha: thakboch' Ae PL ee ee ee 
2. The certificate of the notice by the notary, is prima fa- 
cie evidence only of the fact recited; afd if left at the 
wrong place, the fact may be controvertedsj—Curry vs. 
2ae Bank of “Mobile... oecssscccivecccesseves o SOL 


















NOTE, PROMISSORY. yet. 
- 1. Where one obtains a note surreptitiousiy, and disposes of 
it toa party cognizant of the faet--such purty cannot re- 
cover on the note... .Weienzie vs. Me Ra ed's asseoe SO 
2. Where on: "practises. a cheat on another, in the transfer of 















a note, surrep titious!y obtain cl, the ] party i injure don ay re- ; 
cover back-the consi ‘ ration paid for the note.—-2b...... 70 st 
3. Where one made a note in South Carolina, and remained 7 
> « in that’state, anti! th 1@ statute of limitations of South Ca- 
” rolina operated as a bar to a recovery on the note, it was_ 
he!d, that the bar created by the law of South Carolina, 
“ operated as an available defence to an action brought on i! 
= the note in this state.-. Goodman vs. py re ee a4 
4."The charter of the Pianters’ and Aierchants’ Bank of Mo- 
i bile, does. not give the right to the .bank to reeover on ; 
) notes or biils hieid by them, unless such notes and bills 
are made negotiab!c and payable at that particular bank. iy 





x 


Levert vs. The Planters and Mere hants’ Bank.....++ 104 
5. And in suc! cases the record must shew that the note or 
‘ bill, on which the remedy is sought, was made payable 
- and negotiable at the bank.--th...... 0... cseeeeeeeees 104 
6. The notice issued. to defendant, and attached to the tran- 
script, is not considered as part of the record,---so as to 
shew the right of the bank to recover judgn rent on mo- 
Te ec a cade e acs as 4404 tte nots csestaes ee oe SOE 
7. The act of the thirticth June, eighteen hundred and thir- t 
 ty-seven, gives the remedy by motion, to the bank, only 
on notes and bills, the future acquisition of the banks.---- 
5 8. A legal title to a note payable to the order of the maker, i 
can only be derived from his endorsement.-Lea § Lang- 
4% don vs. The Branch Bank: at Mobile..... 0... .+.000+. UY _s 
20 9. Such note is of no validity until endorsed ; and until ' 
then, the maker cannot be sued.---i..........-.2220+- 119 
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12. But when endorsed, the note becomes perfect, and the se 
party may be treated as the maker.—-ib....... Ar Pe re: |S, ae 
-13. And if a subsequent endorser bé sued, the ho!der may-de- 
rive title to the paper, through . the endorsement. of the 
nee RE aoe 2 ney » ah ok cucu se «ae eee . 
14. The bank cannot, as eindorsec of’ defendat it, maintain a 
: proceeditig’ against one (not the maker) as the endorser 
: of a note, thade payab!e to the order ‘of the maker.---4b.:. 119 
15. Protest is not necessary to enable_a plaintiff to maintain * ‘. 
an action on a promissory note, or inland bitl of exchange 
.--and were an averment of .protest is made, the fact be- 


Zl ing immiateria!, 1s bot nect -ssary to be proved. —Evans VS. ; a 
f Oe A Ae Te ee vee eravesec-c ae 

f 16: Evidence that the note sued on is not the property of |. 

; Pe as may be given under the genera! issue.---ib..... 142 

cr . The payee of a note made to him as administrator; may - 

? sue on the note in his own name, ahd so, also, the endor- ; 
. = see of a promissory note received by him as administra- . 

‘s tor, May maintain action on the nole in hisown name— , .” , oe 

Rain 2 TINS ns acne csde sees pik b ion saat ieent os Fae 


18. A demand of payment of a note made payable at a par- 
ticular place.. is not neeéssaty to evable the holder to 
maintain action, though it may.be matter of defente, for 
the defendant, if he was ready to pay at the time and 
place appointed.—ib..........00. oath Span oy 6 05y en ee 
19. The name of a plainti ff appearing endorsed on the back ‘ 
~ of a ndte, does not impair his right to recover.---7b...... 142 
20.By the law merchant, the endorser of .a promissory note 
stipulates with the endorsee, and each subsequent holder,’ 
in the ordinary course of business, that if demand of pay- 
i -ment is made by the maker at its maturity, and due no- 
tice of the non-payment.given to him,—he, himself; will 
; » pay the note.---Stephenson vs. Primrose....ceesereeee 1 
21. No precise form of notice is = d;--4t may be'verbal 
or in writing.---ib.. 2.62.2... A oe ee eee ee 
22, And where the parties all reside in the same city, it is ne- 
cessary, in order to fix the endorser’s liability, that he be 
personally informed of the dishouor of the note, either: * 
verbally or in writitig: or a notice should be left at his 
. dwelling house or place of business.---7h.........6 00%. 155 ed 
23. Therefore, where tlre holder, within proper timé after the get ‘i 
— a ‘ «dishonor of the note, leaves a verbal or written notice, at : a 
the endorser’s counting-room, or place of doing business, ' ae 
~ but it is not shewn to have been left during the hours of 
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business, a'i the parties residing in the same city,—such 
* hbotice wou!d not be stifliciont.. .ib..i.. wes cee cece ee ABB 
24. But if the party entitted to notice, absent himself from 
his place of business during the hours of brsiness, with- 
out maring any one to aitend to his Interest,—the holder 
will be excused from giving lotice thére.---tb...2.....- 155 
25, But if the endorser has ttscd the preeaution to obtain an 
assigument ot ail the eficets ei the drawer or.maker, to 
be app ied to the payment ef the paper « i sratll be'caunot 
claita an exemption from liability, beeause Ae has not had 
réecular notice of the dishonor oj the bi!! or note.---7hb.... 155 
26.So, if-he has protected himse!f, by taking collateral seeu- 
rity; sefficten{ to cover the endorsement, he impliedly 
waives his !k xa rigist to notice.---ib..... . 155 
27. ‘Thou: ohh tothis rnie there nn@ht bean cepuion.. .28.. 155 
28. A room to wiich a man is accustomed to resort, but in 
which it is not shewn, tuat he carries on any regular trade 
“or employment, cangot be cousidcred his place of busi- 
PE id-nccat'n.c an etae th kOe s acca a Os sao ocivie Bae 


* 29. And if the hoider of paper ea!} at a room thus resorted 


to, for the pspes of giving notice to its cecupant of the 
dishonor o of a note endorsed by him, at atime when he is 


absent—the ho 'der is not exeused from giv ing notice :~ 


}} 


especially where the endorser has a dw ing house sa 
livery stab'es within the same city, the lattcr of which he 
personally superint WerrEOl Sos a okes <n ee de ins dp obee SEO 


, 30. The statuie ndincaee state dees net de stroy the distinetion 


which the law 1 merchant reco: niscs, between foreion and 


inland bil!s ef exchange, and promissory notes ; nor does 
“it make: the same rules app!tcabie to their sccurities.—— 


Quigley adi x VS. PrimM7rose..sicceccceccccccccccces 2AF 


- 31. The terms of the stattite are, that the law merchant ap- 


plicable to each several class shal! prevai!, instead of the 

provisions previous!y in force in this state, w ith relation 

to assignap!e securi OE he ho a eae ed ose waa 
32. No protest is necessary to fix the liability of the endors- 

er of a promis ory note—a demand of payment, at the 

time and place provided for it, with ne tic: » of such de- 

mand to the eudorser, is a'l vigak the law requires,.---7b.. 247 
$3. A plaintiff is not he 1d, in an action against an endorser , 

to strict proof of the time or-place vat demise of payment 

of a promissory note, when laid under a sci/iei/, and, in 

most cases, may inake his proof conform to the legal ef- 

fect of his deciaration.—ib....... ce cece eet eee ee eens QAT 
34. Where onc. signs his name to a blank peice of paper, 





nO as" 















ae ae 








trusted with 







insert in it. 





istence, and 
dissolution, « 







holder.---i/ 








with intent that itshall be fi 
ment; he is. liab'e eon the same 
itpshall the comtidence rer 
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‘prima facie ividente of the fact. df, they. were the sig- 
vatures of: the same person, the fact might be easily pro- 
ved.---Curry vs. The Bank. of : Mobile. os. ss ios Sead 

- 44. it’ seems, that where the protest of a notestates, that pay- 
ae * “ment of the’ note was detuanded at the .proper time and 
= +,” at thé proper place, and that it-was-p rotested. for Don-pay- 
‘Ment-—--it is sufficient, witiout stating fiom whom. pay- 

- ment is doragiutied, or ‘what reply was given to the de- 

ST AOA 5 a are 34 0 Seis Bd 60k Chk e ado od te Dus 
+ ~ 45. Where the prote st states , “tliat the tia Make have had 
“due notice of the demand and non- -payment, ‘and protest 
Of said note, by notice in writing, directed by me, as fol- 


sufficient ;~and an objection, that the place where the no- 
tice was left, is not described, and that the notary decides 
that thie place i is the office of the eee, will not be sus- 


46. Notice of the dishonor of a uote may be given en the 
sane day the protest is‘made, and must he given on the 
nexf day, or pres in. the post oflice, to be sent by the 
next mail.—ib... soos s ceeet.sce ass c0eo 5 SEEt once oe 


- 47. The holder of a note or bill of exchange cannot be per- 
Bs * “mitted, by any act of his, to prejudice the right of any 
i. party to the instrument, to whom he looks for payment.--- 


| ae wee ew eee eee ewes e ree eersriaoeeer et eee ae 


" _ ment on a-note, discharges the liability of such endorser, 
to the holder; and so operating, it will a!so discharge 

%  < from liability to the holder, ‘the subsequent endorser.--- 
* (Sp ga Ra a Sateen as peeeeereesee 

4 49.Thus, the holder of a note or bill of exchange, secking 
= _ to effecta recovery on such apr against an endorser, 
_¢ . * cannot prejudice the right of such endorser, by striking 
° out the name of a previous endorser, who would be lia- 
ble-to the lastigg¥ox. ... 2. cc cece wee e eee ce nene 
50. Though, i¢ seems, the situation of the endorser, whose 
name is stricken out, might be explained—-as, that he was 
_* an accommodation endorser , and not re@ponsible to his 
‘..._ isnmediate endorsee, in any event.—ib...... peer eeeeee 


a i, 


promissory note, “by means whereof,” &c. is supplied by 
a statement of a promise to pay the note, according to its 
"tenor and effect.—.4dams et al: vs. McMillian....-.... 
52. The omission to insert an allegation, that defendant is li- 


’ 


lows: To the endorsers,” - and Tett at their offices---it is 


SGT SS. 5.6 coh pan OC acekdve cos cccccedta mek. 


48.The dalibetate cancellation by the holder,of an endorse-. 


51. The inference usually expressed in a deelaration on a- 
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able to pay the note; is not a matter of substance, to be 
reached by general | demurrer, OF on error.—ib... eke ees 
53. A promissory noteis in i/self,-a legal fiability, and needs 
no distinct sul etwntive allegation in the dee aration, fo én- 
title a plainti a recover, apart from a de scrip tion of the 
note, and-an allegation sr Hon. PayMeit.--zp.. ee. eevee 445 
54. A plea to_an.action by the assiguee.of a note, thatthe 5 
*.' . - ** note has never been assig eke and is still the. property | i 
of the payee; must be veritied by the oath of the defen-  ~. : 
dant, swearing that he verily believes the assignment to. ° 
be forged---and until this is done, plaintiff need not prove 
the’ 5, apace Se Bennett vs, Snedicor.., .... +» 623 









PAPERS, LOSS OF. 
1. Every court of. justice, of necessity bas. the ‘Pow er, whilst 
the papers of a cause are in fier’, to supply a ‘loss occa- 
ed either by accident or design.---Dozier vs. Joyce...... 303 ' 


























PARTNERS. 


’ 1. To justify a discontinuance, against one who is sued.asa 
‘ partner, and on whom the process has been served, it 
- should appear that hé is not a member of the firm..---- 
Gazzam et al. vs. B: bee &* SOA SEP ea . 
2. Where one of several defendants, sted as partuers, pleads oo ks 


in abatement, and the jury find the issue, for the plaintiffs, 
and judgment is-rendéred by the court, for the amount of 
the plaintiffs elaim, the defendants cannot object inerror, ~ 
on the rendition of. judement against all, on the issue . _-—- . 
+ formed upon the plea, the jury“having found 10 dama- 
ges.---Hobson §* sons vs. Emanuel et al.cecs eviesss. 442 a 
3. Where defendants are described, as “late merchants, part- ak A 
ners, &c.” it isto be inferred, that the co-partnership ceas- 
ed to exist, before the commencement Of typ suit. Beal §* 
Bennett vs. Snedicor., «i 0.000000 coe eta’ 00 0 0 e Goa | 
: 4. And where a-partnership has ‘ended, service of process 
upon one of the pariners; cannot operate as a service up- 
on the other members of the firM.---i.. ee eee eee eens 523 i 
5. But where both defendants appear, and judgntent is ren- 
dered against them, Advantage cainot be taken of the ir- 
regularity of the.service aati b awhe nt 6 5.0 a gas Smee ee . 
r -.  6..The general issue in assimpsit, may: be ple ia by one 2 
of sevéral defendants, in an action against defendants, . 
ma: *. who were at a ‘former time partners.---2h...:.°...-ec00- 523 
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; PENALTY. 
-  t. A statute imposing a pena! 
aitd closely followed, aud 
measure or dese “itt en ol 
garded.--- Bellis, adiiy vs. 





‘ PERSONAL CHATTEL. 






in action; and property in 
ahsoluie or retaiive.---ilu 


2, Neither the hail 


qualified, and-each ef them 


goods be damavi d or taken 
count of his possesion, a 
ee Session of the baijee is 


3. The actual! enjo 
wifegbeiore marri: 
in the fhushand...2)....4. 

.4. If achatteltic found.and: 


the finder: or if it be fur 


§.The sellerof pesssual c 


buyer for the loss, if th 


-* ranty of ‘title, ualess tere 


qual lity or s« da 
under special cirewn 

. ler warranted the thine 
he concealed or fraucial 
8. If the warra sty be ex} 
whether knowh or unkn 

. suchas a common pire 
time of the sale.—7/...... ee 
9; No particular form of expre 
a warranty. It generally d 
-. the sénse in which they ar 


absolute property i the chatt 


re ed: it dox + not thereby beeon 
4 if it belong a woman, who 
a ately vesis in the husband, at least so far, thal if she dies, 
m * . ‘it will'survive to him.---2d.....+.... Ry eps Pet <A oder oO 
aite:s Lnpliediy wie, ulates that 
the article so'd is iiis own, and t 


» .. forms an exception to the ryle, 


ty, must be strictly construed, 
ie forin of rroce dure, and the 
proof preseribed, must be re- 


+ 
1. Personal. property is divided inte things in possession or 


t igs in possession, is either 

SPS SeTy eer. 

chattel hasan | 

ttel. ‘Pe property in both is 

is cntitled to his action, if the 
away. . ‘The bailee, on ac- 

i the ballor, because the pos- 


ra? ; 
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it rsouai 


ediate!y his possession.-ib... 36 
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; * 11 ys > om +! 

Ot CONVErter tO tue use of 

r loaned? or cotheewicn BEI 
a chose’ in action ; and 
Fi ) Mer Fi oh t immedi- 


er ee eerereeeeseen 


the wi idemnity the 
1 r30n.---Ricks, 


.- @davr-vs. Dillahuniy.. occ cc cies seep cla cuca wee 
6. But a sale by av executor, admi 


inistrator, or other trustee, 
and does net Imply a war- 
wr perhaps, in some 


instances, Sross negligence... See Os swe awenee Dae 
> 7:'To ehigtl the - pureha ser IO ree 


r for any defeet in the 
erty sold, except 


*, he must prove thatthe sel- 


»be mood and sound, or that 
rcsented its Guatities.---7). 133 
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whether they aimouut to a warranty, or were a mere ex- 
pression of the seiler’s opinion.---7)..... 0.0. cca heeceee 
10. The purchaser of personal property cannot’ defend_é 
gainst the purchase mon v, by showing tuat the | rope 
was of no value,—the selicr makiug no var and 
practising no fraud.=—tb. +. 0i-20 i. eos tise Sete Cab eves 
11. A suppression of the truth, a’so, to the buyer’s p ojudige, 
will reiger the seller liab'e.---ib..... 6.0.4.2. 
12. A contract for the sale or lure of as'avefis governed as 
far as the nature of ti ibjcef will allow, by the 
-principles that govera other eoniracts of sale.—-ibs ieee 
13. The hirer of a slave for a definite period, becomes a pur. 
chaser, for the fime agreed on, and if the slave die be- 
fore its expiration, the toss must be borie by the hirer, and 
he*@annot resist a recovery, b) wing that the aet of. 
Gad pr: vent d hin tri on Geri : a profit from the eon- 
tract, unless, by tis terinus, it pro. les {i 
PONCY.----0D. vere ec eee ces oe 
1f It sc seems, however, that in Virginia and South Carolina 


the owner is ot entilied to recover hire, for the time in- 


Satie 


such a contin- 


tervening between the death of the Slave, aud the expira- 
tion of hg term fer which he was hircd. but the hire 


must be aport ned.---20 
15. In South Caroli sound price, eoiitrary to the Eng- 


134 
134 


134 


134 


lish common ow, j imy fi Sa warraity of-soundness, by™ 


the sellér of a personal chatt séuist aaeeee BRET es 
16. The wroretful taking er detetition of a personal chattel 
or other i!lega! assumption of ownership, or usipg or mis- 
using of it amount to a conversion.— Gray vs. Croche- 
Ie Cig <a ar la nila a Weg ate wos box, chk 
17. So, a temporary conversion wil ake a defendant lia- 
ble; as, if one ride a horse, or contro! the-services of an- 
other’s Slave, though be afterwards restore them to the 
true owner>-tite cnuse of action, which Was once perfect, 
still remains, and the resteration wil! only ge in m itiga- 
te0n Of Gamades.--id. . o's. ccs ote Cece ca wees — ciwa 
18. lf as'ave be lost, during the time he is « mploys d by a 
defendant, without the owner's eansent, defendant. is lia- 
ble in trover, to the full value of the slave.—z7b..c.eee. 
19. But if the employment be at an end when the slave is 
lost, defendant wil! only be liabie for the temporary con- 
version, and the measure of daimaves, insti ad of being 
the Silao-of the slave, will be the injury resulting to the 
plaintiff, from the ade t. which under some -cir- 
cumstances, may possibly be inereased.--7b.... 
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“20, A énttract for the sale. of negroes, whicia is erecutity, 
‘and which is intended to defraud creditors, does not pass 
~! athe title:-and. an action brought.on the, contriet, by. the 
-* .” vendee against the yendor, for the slaves, cannot be maiu- ’ 
_*_.\* tained =--Rochélle vs. Harrison. Es 54m Sep EN Oe Cen et 
~~ “21.4 deed is not necessary in a-convey ance of: personal.es- 
; -.  ¢ fates-a delivery passes title, as effectually as thegnost so-’ 
Se Jenah“instrument.s «ib... cs gce ese ce cae cedhc cine te BL “ 
9 few: And such a delivery of-a personal ehattel, in derogation ~*~, tS 
-#.-- of- the rights’ of ‘creditors, is Within the inhibition of the. 
os beatae <ib... es 5 Fane cy Pere eer Sey 
Sa 23. Delivery of pdssession is’ an essential ingredient, ina gift 
ae - of personal property, bitt-a change of possession is not 
a . indispénsab!é¢.—-Sims: vs.. The adr. of Nims....vmeee 449 
24, Every delivery of a chattel; with imtent to give it to'ano: 
" ther, operates a /egal change of possession, and transfers 
°°... °° dominion over the subject of the gift, tothe donee.—ih.. 449 
2@.The fact that a slave; given by x parent to a child,.re~’ 
mains at the residence ‘af the donor, may be ex plained by 
: the circumstance, that the residence of the donor, is also” 
that of ‘the doneé.---¢h..... 0a ce peed clase ete .+ «449 
a: » 26. And is a proper ‘subject. for'the asides ration of ajury, 
_, When enquiring into the truth and reality of the gift.--ib. 449 
= aoe ‘PHYSICIAN. . 
> 2+ 5 1.Saying ‘of a physician, “he has-killed the child by giving 
*, “it too much calomel,” is actionable, prJohnson vs. Robert- ‘t 
ae “‘PLEABING. - ee 
| Saas ae. plea i in: ubdloccnt at the second term, which is S gibjected 
_as coming in too late; is no appearance to the writ.—Jor 
MO NE Ore onc as ois Bib dee ota o Sen e's’ Me OR 
2.8 defect in a writ must be taken, advantage of, by plea in 
e . eS ER RS a on on rare Peeve or Pris «| 
' * 8. Btidence thatthe Hote sued on’is hot the prop erty of plain- 
_ Vt Stiff, miay-be given under, the general issue. —Evans vs. 
I Hort sss eevee le Pee ee oe ee: ae abes genes kee 
‘ A. Where judgment is not rendered on a demurrer to a plea 
—it will.be presumed after. judgment on an issué to the -- 
‘country, that the plea was waivec b Te ee nace + etc amee 
5. ‘Objections raised to-the time of filing a pica in abatement, 
: - founded on thé fules of court, ntust be inade in the court — 
a - below; and cannot be entertained i in the Supreme -court.. a 
i. / MeCutehen, adm’r vs. » Mel Ulchen.v creer cess rare 151 
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6. Judgment for defendant on a plea in abatement, whether 
it be an issue ii: fact or in | is, that the writ or bill be 
quashed,—aud a respordeas ouster therefore, is not a- 
warded.---7b......5. + sieeesewaenes 

7. After judgment of respoudeas ouster, upen a demurrer 
to a pleain abatement,—rio eter plea in abatement can 
b2 allowed.—- fon . Seodt. eT ee ee 

8. A plaiatiff is not held, ia an action against ay enderser, 
to strict proof of the time or plaee of demand of payment 
of a promissery note, Waeca laid under a seélicet, and, in 
most cas woinake iis proof conform to the legal ef- 
feet o. his dee aration.— Guigiey, adm’x vs. Primrose.. 

9. Tac aration, in trespa try tit'e, shouid describe 
the land i: itroversy, Wit so mune!) particularity and 
precision, as will inform the detendant what he is to de- 
fend against, and the court for what it is to render judg- 

10. Where one pleads “not culty” to an action of trespass 
to try title, he is foree esed from availing nimseif of an 
objection to the dec'an 1; Dut may, In error, lasist up- 
on the lisuiliciene "the verdieia xd judeiment.---7b.... 

11. ‘To anthoni a Pa ty fo recover upon a count in the 
dec'aration, alevine a t, it Is necessary to 
shew a contract substanial y asatieged.— Lii'cheock et al. 


VS. Litkens PID, i ee ee eee ee ee” 


7 
‘ 
c 
‘ 


12. But it is competent fora p'aintfi, where no special con- 
tract is proved. if fe have a good cause of action, to recover 
either in a goneral (rdebifasus assumusit, quantum me- 
ruit, or guanine valebani, asthe proof may warrant.— 

13. At cmon law, when adninistration was reveked, pen- 
ding a suit, the rev ya mieht be pleaded in discharge 
of the action, bat it was necessary for the plea to allege 
an administration of the effeets, or that they had been de- 
livered to the suceceding administrator.---Lriver vs. Rid- 

14. The inference? usua'ly expressed in a declaration on a 
promissory note, “by means whereof,” &c. is suppiied by 
astatement of a promise to pay the nete. according to its 
tenor aad effect.—.?dams ct al. vs. MeDHillian.. cc cees 

15. The omission to insert an-a''egation, that defendant is li- 
adie to pay the note, is not a matter of substance, to be 
reached by ¢ neral adomarre} ee ee eee 

16. A promissory note is iz i/se/f, a legal liability, and needs 
no distinct substantive allegation in the dee'aration, to en- 

& P. et 


‘or on crror.—7b 
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title a plaintiff to recover, apart from a description of the 
note, and an allegation of non-payment.---ib........66. 
17. A plea in abatement that a suit was pending for the iden- 
tical cause of action, at tue time of the issuance of the 
writ, is supported by the production of the record; and 
the replication to such a plea, should present the issue of 
nul tiel record.— Gaston Vs. Parsons. .... sec eeeeees 
18. A writ, as part of the record, is proper aud pertinent evi- 
dence to support such a plea, on an issue of nal tiel re- 
ET 606s osed cesencscdeeseserecseséavnce 
19. A defendant is entitled to judgment of non pros, where 
no replication is filed to his plea in abatement.—ip...... 
20. And a failure, on his part to move for judgment of non 
pros, does not authorise the rendition of judgment a- 
gaitat fim.—id..... ccccccsccccccccccccccccccce cs 
21. Objections to a declaration cannot be received after a 
plea of not guilty... James vs. Tait et al..... errr. 
22. Nor can an objection to the endorsement on the writ, 
be entertained after the plea of not cuilty—ih. ........ 
23. In trespass to try title, the plaintiff need only endorse 
on his writ, “that the action is brought as well to try ti- 
tles, as to recover damages”—any unnecessary descrip- 
tion of the premises, or of the injury comunitted, is re- 
rded as surplusage.—ib.. habe snbe RAs st cunnehae cae’ 
24. Where words are actionable in themselves, it is not ne- 
cessary to lay special damages, and no evidence of special 
damage can be received, unless speeially averred.—John- 
son VS. Robertson §° wife...cccecseccccccersccccece 
25. An averment, that certain persons, who are named, “and 
divers other persons would otherwise have employed the 
plaintiff,” is not sufficient to authorise proof of special 
damages, by others than those specially named.---ib..... 
26. Matter admissible under a plea of liberum tenementum, 
may be given in evidence under the general issue.—Dean 
50+ eee 645 Ob00 066540000006 000604000006 
27. The object of a plea of liberum tenementum, is usually 
to compel plaintiff to assign the place in which he alleges 
the trespass to have been committed, with greater preci- 
GR EB c 55.0 ssn cdatsctesnassiocesaccecccsses ses 
28. A declaration against defendant, as drawer of a bill, 
which does not allege presentment for payment, and no- 
tice of refusal, is not a defect available in error.—Smith 
i es ct cceneutekbeneen cones ebeesan 
29.Where defendants are described, as “ate merchants, part- 
ners, &c.” it is to be inferred, that the co-partnership ceas- 
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ed to exist, before the comméncement of the suit.--Beal §° 
SE WE... 5 och cca terikdnaenneeude 
30. The general! issue in assumpsit, may be pleaded by one 
of several ,defendat its, in an action against defendants, 
who were at a former time partners. Mins 0i-ocadineh 
31, A plea to an action by the assignee of a note, that the 
note has never been assigned, and is still the property 
of the payee, must be verified by the oath of the defen- 
dant, swearing that he verily believes the assigninent to 
be forged---and uniil this is done, plaintiff neednct prove 
eh MNsNNO — 8a on 6 0c ese ctdees cscs ereeecass 
32. Where an attachment issues on affidavit of a money 
demand, a declaration subsequently filed in trover, a- 
gainst a defendant who does not appear, cannot be allow- 
ed.—Mar shall & McLeod vs. White....cccccssccccee 
33. But if defendant appear and plead to the merits, he will 
be too late to review the irregularity after judgment.-— 
34. On an appeal from the judgment of a justice of the 
peace, where tne sum in controversy exceeds twenty 
dollars—a declaration, or statement of the cause of ac- 
tion is necessary... Sfeclnvan VS. Owen......cceceeees 


POSSESSION. 
1. Personal{property is divided into things in possession or 
in action, and property in things in possession, is either 
absolute or relative.---Magee vs. Toland.... 0.000005 
2. A bailment is a qualified, limited or special property, in a 
thing capable of absolute ownership.-~-ib........0+.00. 
3. Neither the bailor or hailee of a personal chattel has an 
absolute property in the chattel. The property in both is 
qualified, and each of them is entitled to his action, if the 
goods be’damaged or taken away. ‘The bailee, on ac- 
count*of his possession, aud the bailor, because the pos- 
session of the bailee is immediately his possession.--th.. « 
4. Possession of la: nds | by a guardiaa in socage, is the pos- 
session of the ward: The pas ssession of a bailee is the 
possession of the bailor, and the pose ssion ef a guardi- 
an is’also“possession of the ward.--48......sseestsseas 
5. The possession of the guardian of an infant female ward, 
is the possession of the ward; and if the ward marry, 
the possession eo ‘stavli, is transferred to the husband, 
and the chattel is then in possession of the husband, in 
point of law, as much as it could afterwards be, by an ac- 
ee, TITTETTTTTTT TET ee 
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6. The right of an fe grea itor fo the e possession of the per- 


Sonal property of fits ltesiate, is vet ieraircd by au in- 
junction forbidd re its Gistr essing wale vn, adnaer 
Ee, One nana 

7. The maxim of the law, that the rivet to personal proper- 


ty, draws to it tie possession, is tru Ponly, when the pos- 
Session by another, is cousist int wilt tic possession of the 
Owner---as 10 the ease of a bail menut.-- Goodin vs. Lloye’, 
8. But where the possession of the * igen assigned, Is 
held by another, advers ty wid under a color of title, and 
the owner wou'd be drive i to an action to recover his 
possession---it is a mere Chose in action and the trans- 
feree cannot maiutain action 15 “eg OWN NamMe.---7h. 2.26. 
9. Delivery of possession is an essential ingredientyin a gift 
of personal property, but a change of possession is not 
indispensab!e.--Sims vs. The adn’r of Sims..... eee. 
10. Every delivery ofa chattel, with intent to give it to ano- 
ther, operates a legal! change of possession, and transfers 
dominion over the subject of the e@ift, to the donee.—-ih.. 
11. ‘The fact that a s'ave, given by a paren t to a child, re- 
mains at the residence of the donor, may be explained by 
the circumstance, that the residence of the douor, is also 
that of the donce.---ih.. 6. cece cece cece eee e eee eeees 
12. And isa hag subject for the consideration of a jury, 
when enquiring into the truth and 1 re eality of the gift.--2b. 


PROCESS. 
1. Process must be construed in reference to the law which 
provides for its issuance and return.---Zindley et al. vs. 
a a a a a ee 
2. Where adefendant appears in court by an attorney, it is 
immatzria! whether the process was servcd or not: an ob- 
jection arising from a defective service of process, is 
waived by a general appearance.--- Moore vs. Phillips. 
3. Were the record dise!oses, that the partics came by their 
attorneys, aud judzmeat by d amas was taken, not be- 
ca'ts2 of defandaat’s noa-a pp zara noe. but for an omission 
to plead, an obj ction that defend: t ut Was no t legally serv- 
ed with prosess, will bo unavai'able.---ib. 6.0... ee eee 
4. Where a partners! lp has ended, s: vic: ‘ of process 
upon oneof the partners, cannot operate as aservice up- 
on the other members of the firm.--- Bea! 1G Bennet Vs. 
i in in abies hao tribe wich heen es eo iearaie abate iad 
§. But where both defendants appear, and judgment is ren- 
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dered against them, advantage ecaunot be taken of the ir- 
-~ > . 


' 4 i* 1 7" 
regiiarity of ENC GEPVIClS —~-26.. 4 034 00s 008 6 &06 0 CHR eee 


PROMISE, 

1. A promise, under sea’, to male a titic In fee simple at 
som> futire time, to land —provided, the passage of an act 
of cougress can be obtaitied to authorise sueh a convey- 
ance; 1s properly rejected when offercd as cvidence, to es- 
tablish title in a defendant in trespass. —James vs. Tait 


Bore’ atutenae re ae ee ES ee ee | 


PROPERTY, SEIZURE OF, FOR PUBLIC USES. 

1. A citizen does not lose the right to ree!aim property taken 
from him, in timesof public emergenee, when the neces- 
sity which induced its sei is passed away.-- fryer 


VS. Me RP: f 





2. And until his consent to part with it is freely given, ke Is 
to be considered ifs rieatful ewner, until time shall have 
diveste | his right of property.---id..... cece ceee cones 

3. Therefore, wiere a horse had been seized under pretence 
of necessity for the public servi rnd was refused to be 
delivered on demand made, afier the exigence whieh in- 
ducsd the saizure had passed--it was held that trover 


wetid lie for his recovery.——tb.....ecccccssvesceesacs 


PROTEST. 

1. Protest is not necessary to cnabie a plaintiff to maintain 
an action on a promissory note, or intand bill of exchange 
--and where au averment of protest is made, the fact be- 
ing immateria!, is not necessary to be preved.—/:vans vs. 
Gordon..... VTE TT CTT ee TC TTT TT eT eT 

2. No protest is necessary to iix the Hability of the endors- 
er of a promissory note—a demand of payment, at the 
time and place provided for if, with notice of such de- 
mand tothe endorser, is all Chat the law requires,.--- Quig- 





ley, adn a VS. Primre i ee) 
3. It seems, that where the protest of a note states, that pay- 
ment of the note was demanded at the proper time and 
at the proper place, aud that it was protested for non-pay- 
ment—-it is sufficient, without stating from whom pay- 
ment was demanded, or what reply was given tothe de- 
mand made.—Curry vs. The Bank of Mobile.....eee 
4. Where the protest staics, “that the cudorsers have had 
due notice of the demand and non-payment, and protest 
of said note, by notice in writing, directed by me, as fol- 
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lows: "To the endorsers,” and left at their offices---it is 
sufficient ; and ai obicction, that the place where the no- 
tice was left, is not described, and that the notary decides 
that the place is the oflice of the endorser, will not be sus- 
EO 6666 ve nachornds cab Las idee hhnecthecens 
5. Notice of the dishonor of a note may be given on the 
same day the protest is made, and must be given on the 
next day, or placed in the post office, to be sent by the 
next mail.—*......cecccvccscees pibeneeee oc cccces 
§. Where a notice is seat by maii toa distant post office, 
the place io whici the letter containing the notice is di- 
rected, must be stated in the certiicate of the notary.---ip. 


RECORD. 

i. A decision on the probate of a will, is a judicial proceed- 
ing, and the corrt in which it is registered, is a court of 
record, and if the presiding judge is also clerk of the 
court, he has authority to test the reeerds of his court 
in both capacities.-—Dozier vs. Joyce....ecccceeceees 

2. The certificate and seal which gives verity to the re- 
cord, uuless the record itself, discloses the want of juris- 
diction, establishes as well the right of the court, to ad- 
judicate the matter contained therein, as that such facts 
Were adjudicated.éh. 2... ccccccsccccsccccccscsecs 

3. The records of a court of limited jurisdiction, should dis- 
cover every fact essential! to the validity of its sentences. 
Rea Os. Vivien Ob Gb .n aoc cece scvacgcvsesescesesecs 


REMEDY. 

1. Remedies for the enforcement of contracts, or to obtain 
compensation for a breach, are to be regulated ang pursu- 
ed according to the Jex fori, and not the law of the place 
where they are made or are to be executed.— Goodman 
CIOL. 6. 0.00:06:404sA sb 040d 086b000440040086 006% 

2. Statutes, prescribing the time within which courts shall 
entertain certain actions, relate to the remedy, and a par- 
ty seeking that remedy, must bring himself within the 
prescription, as limited by the fez fori.—ib..... 00.06. 


RIGHT OF PROPERTY, TRIAL OF. 

1. In a proceeding to try the rigat of property levied on un- 
der an attachment, the court cannot reject an execution, 
(or it would seem, the attachment,) offered in evidence, 

on the ground that the lien of the attachment was de- 
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stroyed by the giving of a repievy boud.--Perine cé al vs. 
PONE. 5 0 on 0.66 cede cas otowe seeencwe errrrrrr 
2. The act which confers tiie right on a jury to impose da- 
mages for vexatiously, (or for diclay,) claiming property, 
levied on under execvtio: 1, (Aik. Dig. 168,) no where re- 
quires that the jury, in giv ion damages, shall express by 
their verdict, the causes which influe nee od them.---Beitis 
adm’r. vs. Taylor... rere cereus Ktoce omeeens 
3. Thus, an administrator, who, as such, interposes a claim 
to propeity levied on by execution, will be liable, individ- 
ually, for the forthcoming of the property, even if des- 
troyed, or if it dies, after tire elaim is interposed, aud the 
property goes into his possessiOi.--7).. ++. eeeeeeeeeee 
4: It seems, that one, interposing such,claim, as administra- 
tor, while incurring, by the stip uations of his own bond, 
personal responsibility,--miglt make good the issue on 
his part, by showing title in his intestate,---tb.. 6.6... eee 
5. Where an administrator, in sucii case, is forced to ex- 
pend money, to protect the estaie of his intestate, the court 
that settles his accounts can do him justice.—7ih........ 
6. Where one, voluntarily, with the leave of court, and 
the consent of a plaintiff in execution, substitutes him- 
self in the place of another, as a claimaut, in a procecd- 
ing to try the right of property---he cannot afterwards be 
allowed to object that all this was irregulayv.——ib........ 
7. In order to comply with the law, authorising executions 
to be forwarded to other counties, ( Aik. Dig. 170,)the sher- 
iff must deposit a copy of the execution in the clerk’s of- 
fice, of the county to which it is sent, and must endorse 
on it, a copy of the return made by him to the original-— 
and unless this is done, the copy would not, in itself, | be 
evidence on a trial of the right of property, in the goods 
BN DR coannvnnnsinnxcnevinendan sont, 
8. But the act is merely affirmative, and does not exclude 
every other mode of proving a copy of the execution.-— 
An examined, or sworn copy, is admissible.- -ib.......2- 
9. Aliter, where the issne is nul tel record, in which case 
the record must be produced, sub pede sigilli, or other- 
wise made authentic, in itself.----ib.. 6... cece cere ewes 
10. Ina trial of the rigit of property, the plaintiff in exe- 
eution need not produce the judgment, on which the ex- 
ecution issued---nor can tie claimant be allowed to liti- 
gate its regularity or justice, or show that the defendant 
in execution was dead when it issued..—-ih..... 
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RIPARIAN RiGit?s, 

4. The rights of riparian proprictors depend upen the fact, 
whether the Jand is bounded by ariver where the tide 
ebbs and flows, er whether ii {ies a’eug a stream above 
tide water... Hagan cf al. vs. Canpbeli and Cleaveland. 

2 Ln the first case, the rigot ef the owner to the soi!, at 
comma law, extends to high water mark, only.—7d.... 

3. ‘The shore be!ow the common tide, belongs to the pub- 
lie: thengh by grant i — become vested in the citi- 
zen.— ib. SO Pech nshbRRec owen cheek onan eawn ones bee 

4. The rule, that a county » bo muaded by a river, extet ds to 
the point of low water, i secmes, docs net apply to the 
case of @ grant by the pub! le, toa ae individual.—7..... 

&. At common law, tl: > gra ntee of lauds (from government, ) 
bounded on tide water, is net eaes to extend his ri- 
parian rights boyo: sa ordinary hieh water mark: such 
grants are censtrued fay orably to the granter, as a 
trustee for the public; aud no wicnation wil be presum- 
ed, not clearly expresscd.---i... cece cece eee cece ee eees 

6. Riparian proprietors are entit': d to all accessions made to 
the lands winded. either by the retreating of the river 
from its former limits: or by the slow and seeret depo- 
sit of sand, or other substances.—-ih.. . 6. vee ee eee eee 

7. The beds of navigable streams, as well as the sca, are 
the property of the public: and if, by the instantaneous 
casting up of sand, or other substances, the water is 
thrown back, and an addition is made to the land—the 
public may claim the accession.~--ib 6... eee eee eee 

8. Secus, if the accession be slow and seerct, when it be- 
comzs the property of the owner of the adjacent lands. 

9. Where. the term “river,” is used in a grant, as a bounda- 
ry—hig }, Or low water mark must be intended---not a 





10. V hacgrant of lands, “ng ded by a river, a free 
passage or road is reserved, sue ‘eseryation dics not 


prevent the freehold of all the * ids embraced in the 
grant, from vesting in the grantee ; or limit his: riparian 
rights : the wse of the road only is reserved.—-7b.....-6. 
11. It seems, that where accretion is made impracticable, 
without the authority of government, by the labor of a 
third person—exc!uding the water from its former limits, 
such third person is Recnpaae, and ean derive no profit 
from his labor: Ii such case, his labor inures to the hene- 
fit of the riparian proprietor. Mccaccnvc eset cestes. 
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12. The grant made by the British Government, in seven- 
teen hundred and sixty-seven, to William Richardson, of 
a certain tract of land in the district of Mobile, on the 
west side of the river Mobile, couferred on the grantee, in 
that grant, a title to high water mark, only.—ih.....+6- 11 
13. But the confirmation of that grant to John Forbes & Co. 
in eighteen hundred and seven, conveyed to the grantee, 
all the lands lying east of the original tract, to the chan- 
nel of the river.—ib..........4. cqroncesesesecsenen BB 
14; And, to embrace all the interve ning r soil, the north and 
south lines of the original tract,..held, properly to run, 
without variation of course, from high water mark to the 
margin of the channel. .ib........+.4. csosccccccess§ Lh 
15. By these grants, and each of them, there was conferred 
upon the grantees, or their assignees, the right to the gra- 
dual increase of soil, by the rec ‘ding of the river.. ik 11 
16. Whether one who does not own lands, adjacent to a ri- 
ver, where the tide ebbs and flows, may, for the benefit 
of commerce, erect a wharf or other improvement, be- 
tween high and low water mark, guere.—th.....+eee08 LIL 
Though it iselear, no part of such erection can rest on 
the Jand of another person, nor can the latter be exclu- 
ded from the use of the water, or be denied his riparian 
rights.---ib,.....eee0- errs sCoreceneséecevonenene’ ED 


RIVER 

1. Where the term “river,” is used in a grant, as a bounda- 
ry——high, or low water mark must be intended---not a 
middle poiut.—Huagan et al. vs. Campbell and Cleave- 
ee ery rey pes exenenssencsee Ee 


SHERIFF. 
1. If a defendant in execution have property in the county, 
it is the sheriff’s duty to levy upon it, unless it be exempted 
from seizure, by law.— Bell et al. vs. King... ca eeeeees 147 
2. The lien of an execution does not depend upon contract, 
but is given by law, and imparts to the elder the right of 
satisfaction, in preference to one that has subsequently 
gone into the sheriff’s hands.---7h.......eeeeeeeeeeeee LAT 
3. Yet this preference of an older overa “younger execution 
creditor, does not excuse the sheriff from a levy of the 
litter execution, where the property is not needed to satis- 
fy the former. he SENS  acicahaai . ‘mics deci: SE 
4. A return of nulla bona cannot be justified by the proof 
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of a prior lien, unless the executions creating it were ac- 
I Miniibn scat shasepnasnies oannannincans 
5. The sheriif is competent to execute a decree for the sale 
of mortgaged premises, upon the forclosure of the mort- 
gagor’s equity of redemption, and the decree need not re- 
quire a return of the proceedings thereon to the court. --- 
BONG WO. TIFT. ooo ccccsccccasescvcccecusess 


SIGNATURE. 
1. Where one signs his name toa blank piece of paper, 
with intent that it sha!l be filled up, as a note or endorse- 
ment, he is liab'e on the same, although the person in- 
trusted with it, shal] violate the contidence reposed in him, 
by filling it up with another suim, or using it for another 
purpose, than the one intended.—- Roberts vs. ddams... . 
2. Such a blank isa letter of credit, to any amount which 
the person to whom the same is confided, may choose to 
TE TE im in oc cece casscecccssecesscs etiesccee 
3. And if such a blank be obtained by a firm, when in ex- 
istence, and be filled up by one of the partners, after its 
dissolution, each partner will be liable to reimburse the 
moneys paid by the signer or indorser in blank to the 
EME < nkboin hsrserdesdedesntedeneseaeney 
4. Where one lends his name on an instrument in blank, 
to partners, as their security, and by the negligence of one 
partner, and the fraud of the other, the lender is compel- 
led to pay the sum inserted in the ‘plank instrument--he 
is entitled,to reimbursement from either of the partners. 
5. It seems, however, that if a blank be entrusted to one for 
the purpos» of iaserting a limited sum in it, or to be used 
for a particular purpose, and it be filled up with a larger 
sum, or used for a different purpose, than that contempla- 
ted by the signer or endorser of the blank, and the facts 
be traced to the knowledge of plaintiff, at the time he ac- 
quires possession of the instrument, it will prevent a re- 
COVETY.---1D. cece c cers ccc cceeccreesevecenesceccees 


SLANDER. 
1. Where a seandalous imputation affects the accused in his 
office, profession or busiuess, an action of slander will lie, 
without averring special damage.—Johnson vs. Robert- 
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2. Saying of a physician, “he has killed the child by giving 
it too much calomel,” is actionable.---ib.........0+0+48 
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3. To chargea person-with having killed another, without 
explaining or limiting the words,imports an accusation of 
murder, and is actionable.—ib..... 2... cece cece cece s 486 

4. Where words are actionable in themselves, the law im- 
plies damage, and the action is allowed, not only to com- 
pensate for; “pecuniary loss, but to afford redress for woun- 
ded feelings and Iprostrate:reputation.—i}.......+.+++. 486 

5. Where words are actionable in themselves, it is not ne- 
cessary to lay special damages, and no evidence of special 
damage can be received, unless specially averred.—-ib.... 486 

6. An averment, that certain persons, who are named, “and 
divers other persons would otherwise have employed the 
plaintiff,” is not sufficient to authorise proof of special 
damages, by others than those specially named ---ib..... 486 

a Though a plaintiff may enhance damages by proof of 

special damages, it does not follow, that the jury are con- 
fined, in estimating the damages, to the pecuniary loss 
proved ; they,may coi npensate the injured party, taking 
into consideration not on! y his pecuniary loss, but all the 
circumstances of the case.—ib..... see eee ee cece eee ee 486 

8. A witness cannot be asked in slander, if he knows of oth- 
er persons refusing to employ plaintiff, by reason of the 
slanderous words*spoken,—than those mentioned in the 
eee Lavevadivdesssesenee enna Mae 


SLAVE. 
1. A contract for the sale or hire of a slave, is governed as 
far as the nature of the subject will es by the same 
principles that govern other contracts of sale—Riz,tadm’r 
i. FI as a60dans ansn.nes che0cenn ene eee ae 
2.§The hirer of a slave for a definite period, becomes a pur- 
chaser,“for the ¢ime agreed on,.and if the slave die be- 
fore its;expiration, the loss must be borne by the hirer, and 
he cannot resist a recovery, by shewing that the act of 
God prevented;him from deriving a*profit from the econ- 
tract, unless, by its terms, it provides for such a contin- 
CONE Ebon nice secscesnasesendasseonseseasss aM 
3. It seems, how ever, that in Virginia and South Carolina, 
the owner is not entitled to recover hire, for the time in- 
tervening between the death of the slave, and the expira- 
tion of the term for which he was hired, but the hire 
must be apportioned.---i)......... cece eceeeeeeceeees 134 
4. Where one warrantsa slave to be sound which was not 
so—but who afterwards recovered and became sound— 
the measure of damages, is the sum paid for medical at- 
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tendance, nursing, &c., which induced the recovery.— 
Hogan vs. Thorington..... Ae Trey ee ee ai 

5. The fact that a slave, given by a parent to a child, re- 
mains at the residence of tlie donor, may be explained by 
the circumstance, that the residence of the douor, is also 
that of the donee.---Sims vs. The adm’r of Ninis...... 

6. And is a proper subject for the consideration of a jury, 
when enquiring into the truth and reality of the gift.--b. 

7. Where a defendant assisted in secreting a slave, to the 
end that she might escape from her master, aud obtain 
her freedom, but there was no intention to convert the 
property to the use of the defendant—an iudietment for 
larceny could not be sustained.— The State vs. Hawkins. 


STATUTE. 

1. Statutes, appointing the times for courts to be holden, are 
public acts, and will be judicially taken notice of.—Ad- 
ministrators of Weatherford vs. Weatherford........ 

2. A statute, where no time is fixed for the commencement 
of its operation, takes effect from its passage.—ib...... 

3. Wire the legislature passed a statute on the twenty-se- 
cond December, eighteen hundred and thirty-six, requir- 
ing the courts of a particular circuit to be holden at a 
particular time ; and on the twenty-third December, cigh- 
teen hundred and thirty-six, enacted a statute upon the 
same subject, providing that the act should not take ef- 
fect until the first day of August after its passage: it was 
held--- 

Ist. That the passage of the last statute did not repeal 
that of twenty-second December. 

2d. Thaf, though one of the courts of the circuit was 
not provided for, in the act of the 22d December, yet the 
omission could not influence, as the court so omitted, 
should be holden at the time appointed by the pre-exist- 
ing law, though it should conflict with some other court 
in the circuit : in which event, the judge appointed to the 
circuit, should call to his aid another judge.——ib....... 

4. A statute imposing a penalty, must be strictly construed, 
and closely followed, and the form of procedure, and the 
measure or description of proof prescribed, must be re- 
garded.---Bettis, adm’r vs. Taylor....+...0eeeeeeeeee 

5. It seems, that a party pursuing a summary remedy given 
by statute, must conform strictly to the terms of the act, 
and the conformity must be shewn by the record.---ib.. . 
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SUMMARY PROCEEDINGS. 
1. In asummary proceeding onabank notice, every thing 
necessary to give the court jurisdiction, and to sustain its 
judgment must appear on the ree wd.—Bates vs. The 
Planters’ O> Misveheats’ Bales é.ao ok csccsesescce™s 
2. And where the record does uot show that the ce tif cate 
of the President of the Bank was produced and shewn 
to the comt—it has no jurisdiction, and judgment ean 
ee er eee eee 
3. Such certificate, appended to a notice to detendant attach- 
ed to the transcript, is no part of the record—no action of 
the court appearing to have been had on it.--7b..... 6+. 
4. The charter of the Planters’ and Merchants’ Bank of Mo- 
bile, does not give the right to the bank to rceover on 
notes or bills held by them, unless such notes and bills 
are made negotiable and payable at that particular bank. 
Levert vs. The Planters and Merchants’ Bank.....+. 
5. And in such cases the record must shew that the note or 
bill, on which the remedy is sought, was made payable 
and negotiable at the bank.---ih...... 0.0 ceeeeee eens 
6. The notice issued to defendant, and attac ‘hed to the tran- 
script, is not considered as part of the record,---so as to 
shew the right of the bank to recover judgment on mo- 
ne ame, LETTER EOC eT 
7. The act of the thirtieth June, eighteen hundred and thir- 
ty-seven, gives the remedy by motion, to the bank, only 
on notes and bills, the future acquisition of the banks.---- 
8. The remedy by motion being in derogation of the com- 
mon law, cannot be inferred unless the party claming the 
benefit of it, shews aflirmatively that he is entitled to it. 
9. The bank cannot, as endorsee of de fendant, maintain a 
proceeding against oue (not the maker) as the endorser 
of a note, made payable to the order of the maker.---Lea 
§ Langdonvs. The Branch Bank at Mobile........ 
10. And the certificate of the President of the Bank, that the 
paper sued on, is really and bona fide, the property of the 
Bank, will not, of itself, give title to the Bank, of the pa- 
2 oe SEPePeeeTTTrrerrererre Teer Tre 
11. The legislature, in requiring such certtficate, did not in- 
tend a grant of power—only a limitation on a power al- 
ready given.—ib......cccsccccsscccecccscsescesecs 
12. It seems, that a party pursuing a summary remedy giv- 
en by statute, must conform strictly to the terms of the 
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act, and the conformity must be shewn by the record.--- 
Bettis, adm r, vs. Taylor aan cchnewe's aes piesa Kaen 
13. Also, that i: rstich eas: ss, When submitied to a jury, on an 
issue, essentia! facts wiil either be intended to exist, or 
‘ will be considered waived---if the record shew such a 
compliance with the statute, as is necessary to give the 
PMO AL, oc iu ceed sencdsesnonsocceesen 


SURETY. 

1. Where-a creditor, without the consent of a surety, makes 
agvalid agreement, with the principal debtor, io prolong 
the time of payment, the surety wil! be discharged. -Inge 
vs.|The Branch Baul: of Mobile So pine dben was 

2. The statute authorising summary - proce ‘edings by the 
banks, m collecting c!aims due them, requires the court 
to empanne! a jury to try the issue, where the claim is 
contested.---Curry vs. The Bank of Mobile..... 0.06 o« 

3. In eases where bank debtors are proce eded against sum- 
marily by notice, the judgment, whether by default or 
otherwise, must shew affirmative! ly, every fact necessa- 
ry tp give the court jurisdiction; and in judgments by 
default, the liability of the defendant for the debt must 
OD GU ab. oo nas hncs cece ns csteancescces , 

4, But where an issue is made up, the verdiet ascertains 
the defendant's liability, as in other cases.. ih... e eee 

5. A*notice? in writing, which so far identifies the debt for 
which judgment will be moved, as to aflord reasonable 
certainty, is sufficient.---ib....... Sacer saswesnn ween 

6. A corporation can do an act 7 pais, by an attorney in 
in fact; and so an attorney. acting on behalf of a bank, 
may, give the notice to a bank debtor, required by statute, 


previous to a motion for judgment.---ib......-.. eee 
7. And such notice need not be under the seal of the corpo- 
| SCT TT eT TTT Tee errr TT Tere nn eees 


8. The ancient rule applied to cor porations existing by the 
common law, that they cou'd only act by their common 
seal has no application to corporations created by statute. 


MTD. meee eee errr sr errs eee tees ereeeeseeeseeses tees eee 


SURVEY, PLAN OF. 
1. A plat or plan of survey may be referred to in a grant, 
and become part of it; showing the proper lines and as- 
certaining the localities.---Hogan vs. Campbell §* Cleave- 
SSSR ets kdns 690 9646d44s00Nns Roo eRe ORTHO 
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TENANT. 
1. Where one rents land, for the purpose of making a crop, 
upon the condition that he is to give up possession in 
case the owner sells toa ng rd person, before the crop is 
made---it is not competent for the tenant, in case a sale 
is made, to object that the contract of sa’e is not evidenc- 
ed bya deed conve ying a perfect titie.---Dean vs. Fail... 
2. A tenant who has enjoyed the possession of land, without 
interruption, for the entire period of his lease, cannot be 
allowed to-avoid the payment of rent, by shewing a defect 
of title in his laudlord.--- Tvrry vs. Ferguson, adm’r.... 
3. Nor can a tenant, in ejectment, be permitted to shew that 
his landiord had no title at the time of making the lease 
---though, perhaps he may prove that his landlord’s title 
has since thut time expired.—7b..... .ccsccecscccece’s 
4. Where one accepted a lease from an administrator, and 
undertook to pay him rent, he was not allowed to object 
a want of title in the administrator.---7h... 0... eee eee 
5. An adininistrator is not required to exercise a control 
over the real estate of his intestate,---yet, if he assume to 
lease it, he will hoid the reat in trust for those legally en- 


titled.——ah...... cla goeaah ics Gk e  ae ee ge al e eee 
TITLE, DEFECT OF. 


1. A tenant, who has enjoyed the possession of land, without 
interruption, for the entire period of his lease, cannot be 
allowed to avoid the payment of rent, by shewing a de- 
fect of title in his landlord.— Terry vs. Ferguson, adm’r. 

2. A purchaser cannot resist the payment of the purchase 
money, for defects in the vendor’s title, when he has ta- 
ken possession of, and remains in the quiet enjoyment of 
the premises.---7b........065 Sevedensesteses neeeenen 

3. Nor can a tenant, in ejectment, be permitted to shew that 
his landlord had no tit!e at the time of making the lease, 
though perhaps he may prove that his landlord’s tit'e has, 
since that time, expired.---ib.. 6... seesereescoeseses 

. And the purchaser of a personal chattel has been inhibit- 
ed. while holding possession, from resisting the payment 
of the purchase money, by aegig: a want of title in his 
WME AM. as cotcakenncnn “. (incteewer canna 

5. Where one accepted a lease from an 1 administrator, and 

undertook to pay him rent, he was not allowed to object 

a want of title in the administrator.---ib.. 6. cece eee eee 
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TITLE OUTSTANDING. 

1. A defendantiu trover, may defend himself, by shewing ti- 
tle in a third person, and so also may a defendant in de- 
PND. EPesier V8. POY. once ccccccscceccccecdncces 

2. Butfa mere trespasser cannot set up an outstanding title 
in a third person, Without connecting himself with it. 


a ee ercece CoeceoeeeveSeSSes SoseeesSesteesesee ees 


TRESPASS. 

1. An action of trespass proper, does not survive agaiiist 
the representative of the wrong doer, where commenced 
in his life time ; and in such case the representativ es can- 
not make themselves parties to the suit.— Nettles, adm’r 
OO. BS 6 occ chee hiccoccnsoccesccccesscedglonces 


TRESPASS TO TRY TITLES. 
1. By the act of eighteen hundred and twenty-one, abolish- 
ing the fictitious proceedings in ejectment, and substitu- 
ting the action of trespass---the laws in force in relation to 
the action of ‘ejectment, except so for as it related to the 
fictitious proceedings, were deciarcd to be applicable to 
the action of = yl to try titles.---S/urdevant vs. The 
Heirs of Murrell..... 006s ap Peer rarer eee 
2. But the English practice in relation to ejectment, has not 
been adopted in this State.—ib..... 0. ceeeeeeeceeees 
3. The declaration, in trespass to try title, should describe 
the laud in controversy, with so much particularity and 
precision, as will inform the defendant what he is to de- 
fend against, and the court for what it is to render judg- 
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4. Where one pleads “not guilty” to an action of trespass 
to try title, he is foreclosed from availing himself of an 
objection to the declaration ; but may, in error, insist up- 
on the insufficiency of the verdict and judgment.---2b... . 

5. A verdict and} judgment not specifying the lands, found 
illegally in a party's occupancy, with such certainty as 
will show where they lie, or the number of acres and ex- 
tent of lines—will not be’sustained.- eee 

6. In trespass to try title, the plaintiff need only endorse 
on his writ, “that the action is brought as well to try ti- 
tles, as to recover damages”—-any unnecessary descrip- 
tion of the premises, or of the injury committed, is re- 

garded as surplusage.---James vs. Tait et dl......eeees 

7. Whee the verdict responds to the issue, and judgment 

is rendered for the land described in the declaration—it is 
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sufficient ; and the use of the word “tenement,” in addi- 
tion to the description of the lands, does not vitiate the 
po ee eee i SereerrrerTr. ee ee 


TRESPASS QUARE CLAUSUM FREGIT. 

1. Trespass quaregclansum fregit, will lie to recover pos- 
session of lands, and a writ of possession is properly a- 
warded to the successful plaintiff.----James vs. Tait et 
Bavasececcccgeccecccsessseccsssestceseccsngone Me 


TROVER. 
1. A citizen does not lose the right to reclaim property taken 
from him, in times of public: emergence, when the neces- 
sity which induced its seizure has passed away.—F' ryer 
WE, FN, ov cc wasn Mavesaes pe¥essnctcvlepens Ge 
2. And until his consent to part with it is freely given, he is 
to be considered its rightful owner, until time shall have 
diveste his right of property.---ib....... Ssecvatessenw E 
3. Therefore, where a horse had been seized under pretence 
of necessity for the public service, and was refused to be 
delivered on demand made, after the exigence which in- 
duced the seizare had passed---it was held that trover 
weuld lie for his reeovery.—ih.......... vo cenéackes. Ee 
4. The wrongful taking or detention of a personal chattel 
or other illegal assumption of ownership, or using or mis- 
using of it, amount to a conversion.— Gray vs. Croche- 
De aie amen er ae tied aincam ae ; . os oo cee. 19) 
5. So, a temporary conversion will make a defe ndant lia- 
ble, as, if one ride a horse, or contro! the services of an- 
other’s slave, though he afterwards restore them to the 
true owner---the cause of action, which was once perfect, 
still remains, and the restoration will only go in mitiga- 
tion of damages.---ib......... ‘ (escacetenesensy nee 
6. If a slave be lost, during the time he is employed by a 
defendant, without the owner's consent, defendant is lia- 
ble in trov er, to the full value of the slave.—7b........ 191 
7. But if the employment be at an end when the slave is 
lost, defendant will only be liable for the temporary con- 
version, and the measure of damages, instead of being 
the value of the slave, will be the injury resulting to the 
plaintiff, from the employment, which under some cir- 
cumstances, may possibly be increased.—ib.......++++ 191 
8. A defendant in trover, may defend himself, by shewing ti- 
tle in a third person, and so also may a deferdant in de- 
tinue.--- Dozier vs. Joyce... 1s ccec cere ccceevereseces BUS 
9. An action of trover cannot be commenced by attachment; 
8 P. 86 
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which can only issue on a money demand.— Marshall § 

MeLeod vs. White... 02... ccccccecceces heoeesanee . 651 
10. Where an attachment issues on aflidavit of a money 

demand, a declaration subsequently filed in trover, a- 

gainst a defendant who does not appear, cannot be allow- 

PEPER d66 + ccs Bacerestseses does sees scones oce SOR 
11. But if defendant appear and plead to the merits, he will 

be too late to review the irregularity after judgment. -- 


TRUSTS. 

1. There is a broad and clearly defined distinction between 
trusts of property, which are specific in their nature, and 
trusts of money, which have no earmarks by which they 
can be identified— Maury’s adm’r vs. Mason's adm’r.. 211 

2. But there is no difference between a trust created by the 
deposite of money in the first instance, and one where 
the money is raised by the sale or conversion of a chat- 
tel deposited with a trustee, to convert into maney.---ib... 211 

3. Whenever the subject matter of a trust can be sued for 
at law, the statute of limitations may be insisted on as a 
bar, although the remedy is pursued in a court of equi- 
SE i RT Cankde Kem sh enten senna viwaees - 211 

4. The only trusts not within the oper ration of the statute, 
are those which are peculiarly and exclusively, the sub- 
jects of equity jurisdiction.---ib.... 1.6... eee eee eens 211 

5. A subsisting recognised and acknowledged trust, as be- - 
tween the trustee and the ces¢ui que trust, is not barred 
by the statute of limitation.---ib.........0-eee eee eeeee 21 

6. If specific property is placed in the possession of any one 
in trust for a specific purpose, as long as it remains in 
specie, and capable of identification, it is considered as 
held subject to the trust, until such time as the trustec 
shall do some act evincing his intention to convert it to 
his own use, or to renounce or abandon the trust confided 
to him; and in all such cases, between the trustee and 
cestut que trust, such intention must be known or com- 
municated to the trustee, otherwise the property will be 
considered as remaining subject to the trust.---2)........ 211 

7. But this rule has never been applied to mere money trusts, 
when the fund has not been kept distinct and separate 
from other funds belonging to the trustee.---ib.......+-- 211 

8. The fact that action can be maintained for money receiv- 

ed on one of numerous demands, does not revive all pre- 

vious causes of action, and the payment of one claim 

cannot be construed as an admission of another.--ib..... 212 
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9. If, at the time of a testator’s death, there is any specific 
personal property, in his hands belonging to others, which 
he holds in trust, or otherwise, and it can he clearly traced 
and distinguished Srom the testator’s own, such proper- 
ty is not assets to be applied to the payment of his debts, 
or to be distributed among his heirs, but it is to be held as 
the testator himself held it.—ih. ........e cece eeecees 

10. But ifthe testator has money, or other property, in his 
hands belonging to others, which is in trust or otherwise, 
and it has no earmarks, and is not distinguishable from 
the mass of his own property, the party must come in as 
a general creditor.—ith.....seeeeeerereeecereneeeens 

11. And the rule above stated, as governing cases where the 
trustee is dead, extends with all its force, to money trusts 
where the testator is living.---ib... 66+ eeesececseseceees 

12. As long as the trustee holds it capable of being distin- 
guished as a seperate fund distinct from his own money, 
the trust will be presumed to exist, from the circumstance 
that it is thus kept distinct, for this could alone be the case 
where the trust was recognised and admitted.---2b....... 

13. But ifthe trustee receives money on account of the subject 
matter of the trust, and does not separate it and keep it so 
that it can be identified, a continual conversion is constant- 
ly taking place, and if the cestui gue trust lies by for 
more than six years, or such other time as will create a 
statutory bar, the presumption of payment will arise, as 
in any other case of a mere money demand, and the onus 
is thrown on the party claiming the money, to repel the 
presumption, as in other cases... .tD. ose ceecccecceees 


VERDICT. 
1. Verdicts informally returned may be corrected at the time, 
at the instance of the party injured, or if returned in con- 
‘sequence of instructions of the court---a bill of exceptions 
may be entered, and the decision thus examined.—Pat- 
foraen et af. V8. Cadle. os civccsscoccesecesessssgebeds 
2. If the jury mistake the law, a motion to set aside the ver- 
dict, and for a new trial, is the remedy.---ih..... 2... 00+ 

3. It is sufficient if the verdict respond to the issue framed : 
it is not necessary to pursue the very words,..ib......++ 
4. If the point in issue can be ascertained by the verdict, it 
is the duty of the court to mould it into proper form. 

5. The non- -suits, (two of which equal a verdict,) embraced 
in the statute of eighteen hundred and seven, (Aik. Dig. 
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283, s. 135,) must be such as continue to the end of the 

term.— Kennedy vs. Geddes §* Co..... 0... eeeeeedeee 263 
6. Thus, two non-suits taken in a cause, at different terms, 

each of which is set aside before the end of the term, are 

not equal to a verdict.-—ib.........4.. ee Pee .. 263 
7. A verdict and judgment not specifying the lands, found 

illegally in a party’s occupancy, with such certainty as 

will show where they lic, or the number of acres and ex- 

tent of lines—will not be sustained.—_-Sturdevant vs. The 

RO FTI oxo eccgcccccccces (ienenewheeane Gee 
8. Where the verdict responds toe the issue, and judgment 

is rendered for the Jand described in the declaration—it is 

sufficient ; and the use of the word “ ¢enement,” in addi- 

tion to the description of the lands, does not vitiate the 

judgment.---James vs. Tait et dl.cesccccececceeeeeees 476 


WARRANTY. 
1. The seller of personal chattels impliedly stipulates that 
the article sold is his own, and that he will indemnify the 
buyer for the loss, if the title is in another person.--- Ricks, 
adm’r vs. Dillahunty..... 0.0. 000005 rer pina ied -- 133 
2. But a sale by an executor, administrator, or other trustee, 
forms an exception to the rule, and does not imply a war- 
ranty of title, unless there be fraud, or perhaps, in some 
instances, gross negligence.---ib.. 6.6 eee eee eee -. 133 
3. To entitle the purchaser to recover for any defect in the 
quality or soundness of the article or property sold, except 
under special circumstances, he must prove that the sel- 
ler warranted the thing sold to be good and sound, or that 
he concealed or fraudulently represented its qualities.---ib. 133 
4. If the warranty be express, it will extend to all defects, 
whether known or unknown, to the seller, unless they be 
such as a common purchaser might have observed, at the 
time of the sale.—tb........ ssmnepes eenescoasoosess 133 
5, No particular form of expression is required to constitute 
a warranty. It generally depends upon the terms, and 
the sense in which they are understood by the parties, 
whether they amount to a warranty, or were a mere ex- 
pression of the seller’s opinion.---i)...... sneeertescces BOO 
6. It is not necessary for the indemnity of the purchaser, 
that he should in all cases, require an express warranty, 
as in some cases the law will imply it: asin case of one 
who sells provisions—a merchant abroad, who fills an or- 
der for his customer, and one who sells by sample.. «ib... 134 
7. Amere representation or expression of opinion, will not 
render the seller liable, unless made with a knowledge 
that they are false.—#b. 0.0... eee e ee ecerereceeeceee 134 
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8. The purchaser, of personal j property cannot defend: a- 
gainst tie purchase money, by showing that the property 
was of no value,—the ‘seller making no warranty, and 


practising no fraud.—-id.........06. TTrereyerer ere | 
9. A suppression of the truth, also, to the buyer’s prejudice, 
will render the seller liable.---ib....... Cocececscocces Lat 


101A contract for the sale or hire of a slave, is governed as 

far as the nature of the subject will allow, by the same 

principles that govern other contracts of sale.—ib........ 134 
11. The hirer of a slave for « definite period, becomes a pur- 

chaser, for the @ime agreed on, and if the slave die be- 

fore its expiration, the Joss must be borne by the hirer, and 

he cannot resist a recovery, by shewing that the act of 

God prevented him from deriving a profit from the eon- 

tract, unless, by its terms, it provides for such a contin- 

GENCY.----2D. ee eee ereceeeeces (0800 0bekeceasae. Ee 
12. It seems, however, that in Virginia and South Carolina, 

the owner is not entitled to recover hire, for the time in- 

tervening between the death of the slave, and the expira- 

tion of the term for which he was hired, but the hire 

emust be apportioned.—ib.......00<scssessccesscescee BOO 
13. In South Carolina, a sound price, contrary to the Eng-> 

lish common law, implies a warranty of soundness, by 

the scller of a personal chattel... .2b.... ...eeseecceee 134 
14. The action for a false warranty is intended not so much 

to punish the seller, as to compensate the purchaser for 

any injury he may have sustained.--Hogan vs. Thoring- 

eee ee RRS ER 
15. And in such cases, the measure of damages is the inju- 

ry ,sustained by plaintiff, in consequence of a false war- 

ranty.---ib........4. (44 24d ates vee 
16. Where one warrants a slave to be sound which was not 

so—but who afterwards recovered and became sound— 

the measure of damages, is the sum paid for medical at- 

tendance, nursing, &c., which induced the recovery.— 


Pe dis kccdiced Gineinans wid aia eee eeeereererseeteoerereeoeeeeeeen ee 428 
wHarF.—(See Riparian Rights.) 


WILL. 
1. In adjusting the meaning of any of the provisions of a 
will, the testator’s intention is allowed to exert a control- 
ling‘influence—if that be clear, and not contrary to law, 
it must prevail, although in giving effect to it, some 
words should be rejected, or so restrained in their appli- 
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cation, as to change their literal meaning.---Heirs of Ca- 
pal vs. Me Millan, adm’... ..5 éhn adhe Ree ekeccnses 
2. Where the testator's intention would be advanced, courts 
have sometimes taken license not only to reject, but even 
SDGMIEY WOKE — Gh. oc cele cccccccccccccvecesesces 
3. If a wild be ambiguous in any particular part, the whole 
will may be considered, for the purpose of ascertaining 
the testator’s intent in that PArt.---2D.. ve ceveveveesnees 
4. As the property devised or bequeathed to infant devisees, 
legatees, most usually goes into the possession of their 
guardians, after the executor shall have collected the es- 
tate of the testator, and paid his debts ; in order to allow 
it to remain with the the executor, or to receive any oth- 
er than its accustomed destination, the intention of the 
testator shou!d — from plain language, or clear im- 
ee ee eee Vedas Seb eeescosvenee 
5. In the ec nstruction of powers as well as wills, the inten- 
tion of the parties, if compatible with law, governs the 
court.—ib........ $0800.0056 O6sesendscccucewectees 
6. In general, the intention is to be collected from the instru- 
ment creating the power; though a reference is some- 
times allowable to the circumstances under which the 
POWEF WAS GiVEN.——ib.- ee eee eee cece eee e eee eens 
7. But where two intentions appear, a general and é a partic- 
ular one, such a construction shall be given to the power, 
that the general intention shall take effect, even if the 
particular intent be defeated.---ib.......cccccccceeees 
8. Where a studied regard to accuracy and precision of lan- 
guage in a will, is not discovered—the sense in which 
the testator employed terms, and the meaning he affixed 
to them, must be ascertained in determining his inten- 
PU as 0s dances oes 6066 00ednnssbs06 sensdesesis 
9. The words of a testator are to be taken in their ordinar y 
meaning, and not in their technical sense.---ib........++. 
10. Where | property is left by a testator to his minor children, 
to be given them when they respectively arrive at the age 
of twenty-one years, or marry, and to be managed by his 
widow, during her widowhood. .the control of the pro- 
perty by the widow, ceases upon her marriage: and the 
right'to the possession and control of the property, vests in 
the guardian of the minors.. +i}. .... cece eee eeeee 
11. A decision on the probate of a will, is a judicial proceed- 
ing, and the court in which it is registered, is a court of 
record, and if the presiding judge” is also clerk of the 
court, he has authority to test the records of his court 
in both capacities,— Dozier vs. Joyce......0+seeeeees 
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12. In the construction of wills, the controlling rule is, that 

the court must, if practicable, ascertain the ebb of 

the testator. — Leavens vs. Butler, et ux. ‘eevenne Oe 
13. In the exposition of a will, every part must be consult- 

ed; each word is to have its effect, if it be possible, with- 

out twarting the general intent. Ris keno sale weeee GOO 
14. A codicil is a part of a will, and is to be construed with 

it; and: may, as a context, confirm, vary, or altogether 

change an intention expressed i in the body of the will.— 

. eerer ee eer eer pshoveesnaneeds . 380 
15. Neither the common or statute law o give to an executor 

virtute officii, a right to the possession of the testator’s 

lands---if they are dev ised, they pass by the will to the 

devisee, who has a right to entry and possession ; if unde- 

vised, they descend to the heir, who is entitled to posses- 

sion.. .¢b. aby... in6betbebeseannbagas »++ 300 
16. Where power is given by a will to sell lands, it does not 

require, in order to its validity, the co-operation of all the 

executors named---the power is attaehed to the office, and 

one executor, who has alone rn possesses all the 

power conferred by the will.—-th...:.ccccccccess oops 380 
17. Where a testator intends that the pay ment of legacies 

shall be expedited or delayed—his intention must be fol- 

lowed as nearly as possible.—ib. ..--eeeeeseeseeveees S80 
18. Payment of debts takes precedence of legacies, and a Je- 

cy will not, in general, be - where the assets will be 

required to pay “debts.—éB..... 2+ joceesenesecevacia Ee 
19. But, in case of a contingent debt, a legatee will be enti- 

tled to the assets, on giving security to refund,—if the 

debt become absolute.—ib...+..s.ss0e05 ronsvesésces Gee 
20.Where it is obvious that it will be necessary for a legatee 

to refund, in order to pay debts; or where the will post- 

pones the payment of the legacy to a distant time; or if 

the payment would defeat the testator’s intention—the le- 

gatee cannot claim it.—ib...........- sacteegaseneee Mae 
21. According to the English practice, where a will relates 

to lands only, it ought not to be proved in the spiritual 

court—but if it embraces personal tet also, it ought 

to be proved there...4h.....-sesceccccccsscccsesese SOL 
22. Where one by his will, appointed certain agents to make 
a division of his personal estate, and in case of the death of 
either of them, authorised the survivor to appoint others 
in the place of those deceased, to assist in making the di- 
vision—a recital contained in a paper, purporting to be 
the evidence of such division, and made by agents pur- 
porting to have been appointed by the survivor, is not 
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sufficient evidence of the fact of the appointment. Proof 
of the fact against one not claiming under the paper, pur- 
porting to be a division, must be made by evidence ali- 
unde.— Mordecai vs. Beal... .....ceeeseseccscseces 529 


WITNESS. 
1. Ifa witness whose deposition has been taken on the ground 

of his being about to leave the State, remain until the tri- 

al of the cause—his deposition cannot be read in evidence. 

NN WE, DAO, occ sadescscvessesvecdisecoosts SEF 
2. But the failure on the part of a witness, thus situated, to 

put his determination of leaving the State, into execu- 

tion, until after a term of the court has elapsed, will not 

deprive the party of the benefit of his testimony, if he 

leaves the State before the trial of the cause.—ib....... 237 
3. And his death, within the State, before he executes his 

determination of leaving it, affords as good ground for 

using his testimony, as his absence from the State, at the 

time of the trial.—ib........cccccsccccrsccscevesse Sad 
4, A witness cannot be examined to wny distinct collateral 

fact, for the purpose of impeaching his testimony after- 

wards: But if the witness voluntarily swears falsely in 

relation to matters not within the issue, he may be im- 

peached by contradicting him.— Dozier vs. Joyce...... 303 
5. A witness cannot be asked in slander, if he knows of oth- 

er persons refusing to employ plaintiff, by reason of the 

slanderous words spoken,—than those mentioned in the 

declaration.—Johnson vs. Robertson §° wife......+.... 486 
6. Where the subscribing witness handed a bond to the clerk, 

who copied it---the copy made by the clerk, is satisfactory 

evidence of the contents of the original.—-- vans et al. vs. 

FTTIIA oo ccc sccccccecesccscccscccocccccescses BAG 
7. But the subscribing witness cannot be allowed to refresh 

his memory, as to the contents of the lost bond, by refer- 

ence to the copy made by the clerk.---7)..........++++. 546 
8. A witness, it seems, may be allowed to refresh his memo- 

ry, by looking at a memorandum he made at the time the 

occurrence took place, to which he is called to testify ; but 

must swear, not from the fact of his having written it 

down, but to the fact itself.---ib...... cece eee eee e ees 546 
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should be reje ne or so restra ained in their application 
as to change their litera! meaning.---Heirs of Capal vs. 
McMillan, a ee $096 pene tthere choke nena ae 

2. Where the tesiator’s infentien weuld he advanced, courts 
have sometimes talien license net only to reject, but even 
Mbamboly Words—4b. . «65. o0scccsccesccocecssataaens Bae 

3. Where a studied regard to acouracy and precision of lan- 
guage in-a will, is not diseovered—tbe sense in which 


the testator employs d terms, and the mean ing he affixed 
to then, must be asceriained in determining his inten- 


ae) MOS cs Baw x. gcd 4 6.406 ee6¢0686606466645686 6464 197 
4. The words of a testator are to be taken in their ordinary 


7 


meaning, and not in their Zechrical sense.---7b.......++. 198 


WORK AND LALOR 
1. If a party undertake to do work by a fixed time, or ina 
particular manner, but fails to perform it within the time, 
or according to the manner agreed; he cannot recover on 
the special contract... Gazzan vs. Mirby..ceeeeceeee 253 
2. But, if the week done, was of value to the defendant, 
plaintiff may recover on a guantine mernuit.—ib.....6+ 253 
3. If the work be so illy exeeuted, as to he of no benefit to 
the defendant, the plaintiff is not entitled to recover any 
thing; not even for materials fiirms!cd.—ib.........0. 253 
4. If the work pe —_ ed is of less value to a defendant, 
when comple ted, after a stipulated time, than it would 
have been, had the c contract “oe en perio med with punctu- 
ality,—it is competent for him to r¢ oduce the recovery by 
manricne: Chak Sacks 6 B..o6:05 6060s ssnesecseceesnscnn Mee 
5. And, in such a case, the contract is good evidence to 
shew what estimate the parties originally placed on the 
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WRIT. 
1. Where the place of holding court is left blank in a writ, 
and the defect is fn no way cur dl by.appearance or oth- 
erwise—judgment cannot be rendered for plaintiffi- Wragg 
; he Br anch Bank of « Vahana at Mobile. eooveeee 195 
2. ‘A written acknowled loment of service of a writ by ade- 
fendant, without proof of such acknowledgment, is not 
snfficient to sustain a judgment by default—Hobson & 
Sons vs. Emanuel et dl....ccccccscccssccsesccccses 442 
3. But where parties appear in court, the necessity of the 
actual service of process is dispense sd w ith.—ih....++0+ 442 
4. Process must be construed in reference to the law which 
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provides for its issuance and return.--Findley et al. vs 

5. The act of eighteen hundred and seven, (Aikin’s Digest, 
278.) provides that w here a writ is issu¢ d five days be- 
fore court, it is regularly returnable to the next term ; 
and it mikes a writ abateable, if it be returnable at a term 
beyond that next to be holden.---ib.. cc eee cee eee 

6. A writ issued on the third of January, eighteen hundred 
and thirty-eight, and returnable on the fourth Monday in 
January nezt, is not illegal; and the word nez?, in the 
writ, may refer to the / ourth Mondar y 2UC alafier us date, 
and not to January, eighteen hundred and thi rty-nine.— 

7. A return of “pot Sound,’ toa writ, does not authorise the 
inference, that the suit is abandoned by the plaintiffi{—~ 
NOONE» 060s che rslaton deasdneoeccestes 

8. A plea in abatement that a suit was pending for the iden- 
tical cause of action, at the time of the issuance of the 
writ, is supported by the produc tion of the record; and 
the replication to such a plea, should present the issue of 
nul tiel record.— ib : 

9. A writ, as part of the record, is preper aud pertinent evi- 
dence to support such a p lea, on an issue of nul tiel re- 
GIFT igo Fino cs ccc cece ccccccceces's 469 

10). An objection to an endorsement on a writ cannot be en- 
tertained after the plea of not guilty.---James vs. Tait et 
Dass code cesecccccssetecesecccesscccentetsocds MOO 





